
PUGH & WEBSTER 

A W D R N E Y m  AT LAW 

RED BLUFF, CALIFORNIA 

Attorneys a t  E m  
756 Rio Street 
Red Bluff .  Cal l foml l  

I 

I At toneyg  for Complafnants ' 'OCT 14 1960 
C 

FLOYD A. I-IICi(9 
CQlJN'rY CLERK 

ByY .-.-..-..-..---..- .- --..-.-.--. .-------- 
D E P U N  

IN TEE SUPSPJOR COURT OF TKE= STATE OF C U n O m  

w A ~ ' P Y ) R  ~ ~ f 3  COUNTY OF TEEW 

AmRED IiE3RIC<t A, NOSTAN, JOHN W A R ,  
FXEDA A. PIEYER, Y o  F. ARNOL* I, To GREN- 
SHIAW, XDA L. CRESSHAW, C, X .  llU)DLETOM, 
R o  La "UULS ~tnd GEORGE W , IXIRINQ, 

PUTC~URD, ROBERT P R T T C ~ R D ,  FRANCES P ~ ~ X T -  
CIZtlAXD3 F W GRAHAM, ICIXTZs &I, QWmIa 14, 
NIELSON, RED RXVER LTJNREi COMPANY, a Corn- 

SOPXROZ.~IA GWW4, L, F, wIJ$~Ts, Cl;hX.IE: P, 
- 

EIAMSOH, Y i ,  ANNA Dl3 r*R NOmAMTA, JOHN 
DUE, RICHARD ROE, MAEX SNOV and SUSAN POE, 

Defendants. 

BUD M Y  PJ;E,WNDER, U c l R  JEAN ALEXANDER, hls  
w i f e ,  JOIiN ANDERSON, OPAL ANJDEESON, has wife, 
GEORGE ARCHER, A 1 W  L. A;TaCEBFt, hI8 wife, C. 
R e  BA'iPTLE3, FwIX BETSCf-UtRT, ANNA Jo BETSCIMRT, 
hls wife, DALE T. CLAY, PATRXCfA IS, CLAY, h l s  
w i f e ,  EDHA F. DAVILASON, l 3 L J W T H  CRISP, IhPf;LW 
DAVIS, NRROLD A ,  DZRSEUIt1, AWW Dm D E F S P ~ r  
his  wife, STAHLEY 3LDERa ALIJyll ELDER, hi6 
w i f e ,  JOHN E o  EZhNAGAN, ArW FIANAGAN, hie 
w i f e ,  TROY GEORGE, 21CHBRD GIW-IAM, SHER311R 
GRAllAI4, h is  wife, HZ?TRY T, GRAHAM, FRANCIS 
23. GRAIL4N, LILLIAN R. WL!'X'XATS, Ahm C e  

E ~ S Y ,  SO= Bo M,~Y:s, JOSEPH~NE 13, ~ h ~ ,  
hi wife, CLIFFORD G, POTTER, WHA POTTERII, 
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hZa wife, S. H, ROBBIMS, WW ROBl3IlJS, 
JR., QEORDE D* ROBERTSON, ELAw 3. 
ROmTSON,  h i s  wife, JAGQUIN UB BAST- 
OVAN, E0NAI;D L. ROGER, SUE 8, IYOGER, 
hfa w i f e ,  LLOYD TAYLOR, SUSELLE TAXLOA, 
h l ~  wife, MYRON WXLCOX, WUImT4113A A, 
WXLCOX, hi s  W i f e ,  CLIFTON R,' WILSON, 
dLZCE i4. WXISON, hls ware, HAROLD BSLL 
\4RIGEiTs ZENDA h%IGIiT9 h i s  wife, XSCffAPU3 
H. WRIGHTs PATRICXA L* WUQXZP, hi8 w i f e ,  

F O R t J m  EL40S. PROPERTZES, a coworat Son, and 
A. 1;. FO%&U3D, L. A *  F O ~ ~ A E D a  30FBi DOE Ohil 
J O I N  W E  TWO, JOlBl  DOE TIEEE, JANE DOE QtE 
atid SATqE DOE TIXI, IndividualPy and as 
Officers and Directors o f  said Cczr~>oration, 

AFFIDAVIT FOX ~fl l l& TO SHOW CAUSE 

. ANp TO FLEtOPm. CAUSE FOR 8'lETIGR 

STAm OF CALIFORNIA 

C o r n  OF W A I a  I ss 
HAROLD A. DIZIBXWlvfI RICHARD H. W O H T ,  DALF: T. CLAY and GEORG# 

ARCHER, being duly sworn, each fur himself, deposes and aays: I 
Th&$ ha makes this affidavit on be4Wf o f  each and all  of I 

the persons hereinabove named a B  Complainants, For convenience, 

oald  persons w f l l  be ~eferred t o  herein as "Complainantan and I 
FORWARD BROS, PROPERTXES, a corpo~ation, and A,  L. FORtUAR13, I;. A. 

FORWiRD, JOHM DOE ONE, J O I D  DOE TWO, YOEN DOE TEBEZ, Jm PO3 OlW 

an4 JANZ DOE TWO w i l l  be referred to as "Rcapondentsn, 
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That D Z g g e r  Creek %s and at all Limes herein referred to t ~ a s  

a natural water course which or&inates in the ~ i e r r a  Nevada 

Mountains east of the tuvm or liianton, California, and flows in a 

well defined channel in a ge'neral southwesterly dfrection to the 

point of' I t s  confluence with Ekttle Cresk, a tributwy of the 

River, of t h e  

boundary l i n e  blareen the Counties of Teham and Shaste, C a l i f -  

ornia,. and f'Zof*?s either lands Complainants 

That  on the X3h day of August, 1899, in an action f i l e d  in 

the  above en t i t l ed  court by Nancy A. M. Oransburg, I h r y  E. Crookel 

Tneo, Paselk and others, as pJa;lllntiffs, wainst 3, T. Edwards, 

B. W, G r a h a m ,  Nettie &I. Orahan, p~illi&rn Bailey and others, as dab 

fondants, said action being c i v i l  $2213, a co;r*lain Judgmnt and 

Decree vras mado and en2;erect by the abovo enti t led court, decreeing 

among other thing8 that the pZaintSffs in said actZon wem the 

owners of a corf;&Ln waker ditch WiereLn doscribed as the Crouker 

and Hurtt ditch, and were the ovmer8 of and ent;it;led to dlverl 

thraugh the sa id  dztch for  use upon theOr lands a cer ta in  pro- 

port ion.  of the waters of said PSgger Creek specified and defined 

in saZd Decree, 

That the defendants I n  said action wen? by the terns of said 

Decree d e c l m d  and adJu@ed to be *he ofmers of cerlazn mtes  

ditches named and described in said Decree, and the owners of and 

entf t lod to the use of a certain proportion of the waters of 

said Digger Creak specified and defined in said Dec~ee, 

A true copy o f  said Nome made and entered on ~ugust 12, 10: 

is attached hereto, marIced Exhibit "A", and By t h i s  reference is 

fncorporated; in and made a part of this affidavii;, Said Decree 

is zenerally known as the "Ciransburg Decree" sad w i l l  for conven- 

ience be so referred t o  heru3Ln. 

That the act ion 



PUGH L WEBSTER 

ATTORNLYS AT L A W  

R E 0  BLUFF. CALIFORNIA 

therein by W, 5 ,  Harrf son and Anna L. De La fdorltanya, as I 
pla int i f f s ,  against 3, V, Kaler, R, L,, EXXSs, J,T, E&ritrda and 

others, ins defendants* said act;ion being cLvfl #3327, ot certzxh 

Judgment and Decree tms nade and. entered by t h e  above entit;led , 

COUP$, doomeing mong o%her things that the plaintWrs in said I 
action were the mmers of a certain waler ditch theyein described I 
as the Wiarrison ditch and were the owners UP and entitled to diver$ 
through ditch 1 5 Q ~  use upon their lands a c e r t a n  f;)ropu~tion 

of the wa%ers of Digger Creek specified and defened in said Decme,, 

A true copy of aaid Decree mde and entered on October 16, 

1917, 5s attached hemto, marked Exhibit 33, and by t h i s  reference 

incorpo~ated in and made a part of th%s af f idavi t .  SiPfd Decrce 

is gonerally h o r n  as the Hamison-Do Ica Montanya Decree. 

On February 24, 1927, in the  above enti t led action, B ce~taln 

3udgmnZ; and Decree wsa mdo an6 entered urherein the court edjudge 

and decreed, aaong other things, that $he plrtlnt!;iffs 9n said 1 
I 

action orere the mers  in fee  as tenants in camon o f  that certain 

water dftxh known as the Crwlcer Ditch, f o m r l y  hmom an the 

Crooker and X u ~ % t  DLtch, and were the owners of and @nt;Ltled to 

divert from Digger Cz~csk throi~yi;h aafd ditch a certain proportion 

of the waters o f  Digger Creek ~pecSlfically defined in said Decree, 

&nd f'urther adguC&ing and decreceng that the defendants in said 

action were  the owners ss tenanZs i n  common of certa la ditchee I 
named and described in said Decree, and vqere the o m r s  of and 

enti t led to divert; from Digger Creek through sa id  &Ltxkes a certai 

proportion of the waters of said Duger Creek gar'l;icuJa;rly defined t 
in said Decree. 

A true copy or  saSd Decree made and entered on the 24th day 

of February, lm, i a  for convenience attached hc*-eto, m;rrced I 
I3xhYoi.t; "C", and by this reference is incorporated in and mad2 

b 

a part hereof. Said Decree wii'5. hereafter be referred to ELS the I 
"Herrick-Foywardtl Decree, 
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Each of the Decrees hcrefnabove referred to becam ffnal and 

ever slnce has been and now i s  a valid and subsisting f i n a l  deerel 

of the above e n t i t l e d  court ,  

That subsequent to tha ent ry  OF said Herrfck-Forward Decrce 

CoaplaimznCa John Anderson and Opal Anderson, hia wue, Dale T, 

Clay and PatrloSa D, Clay, his w i f e ,  Edna F, X3;raidson, Elizabeth 

Crisp, Eelen Davis, Stanley Elder and Alm Elder, his wife, 

Jahn 8. Planagan and Anna Planean, h5s wige, Cf Sford  G, Pot ter  

and Vera Potter, his t~ife, Troy George, S, H, Robbins and Hzevey 

Robbins, Jr, acqufred and are now the ownera of thstPl cer ta in  tvate3 

ditch dcocrfbod i n  s a d  Decree as the Crooker DZloh, and of *he 

respectivd land8 to which %he s& I s  appurtenant, and sa%ds 

Cox@Z&inants succeeded to the ot~nershfp of and are ontZtled t o  

divert from Digger Creek throu* said Crooker Ditch all of the 

t~atera of DGger Creok arrarded *o the plaintiffs by %he terns 02 

saf d HerrfLck-Forward Decree, 

That subsequent to the entry of safd Herrick-Fom~ard Decree, 

Compfainantxj Anna C. Hennessy, Lloyd R. TayZor, SuoelXe Taylor, 

his wife, and Ronald L, Roger and Sue R, Roger, h9s wife, succeed- 

ed to and are aow the owners of the EarrXsan DLtch and of all of 

me water rights in D i g ~ c r  Creak ntr~u'ded t o  Clam P, Hc~~?lsorn and 

Anna De La taontanya, by the t e r n  of said Herrick-Fom~wd Decree, 
' 

,nd are entit;led to a v e r t  Prom Pager Creek through the said 

Warnison Di tch .  tho moun* of water allotted .t;o sa?-d Clare P, 

Ifamison and Anna I)e La Hontanya by the t e r n  of salid Decree, 

T h ~ t  subsequent to the entry of said Horrfck-Fornard Dccreo, 

Complainants George Archer, Anna XI, Archer, h%s ~ d f e ,  Clifton R, 

Wilson, Alice M, Wilson, hia w i f e ,  and L i l l  ian R, WLman succeedc 

to and are now the ofmors of thae certain ruster ditch described as 

the II!Sllfan~s DlSt;ch i n  said Qrmsbury Decree, and are the owners 

of and entitled Lo divert from Digger Creek thx1ough saLd Sfillfms 

Ditch a21 of the water allocated and avrarded to Frank Wfllfans 
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and BeatrAce W i l l T w  under the term of satld Grans%ury Decree, 

That; subsequent Lo the en t ry  of said Elerri~k~Forviard Decree, 

ComplaLna:z'cs Bud Ray Alexander, Alm Jean Alexander, h i s  trife, 

C, R, Battles, Erank Betschart, Anna J. Btscfiart, his w i f e ,  
Stanley Elder and Alm EXdcr, his 

Harold A. Dersham, Audrey D. Dernham, his wife, Troy George, / vrif  

Richard G r a h a m ,  S h e m  Graham, U s  asife, Henry T, Graham, F~ancfs 

H, G r W ,  Joel 3, Nayes, Josephine B, kla?ye~, h i s  wife, Geoxge 

D, Roberbson, Elaine B, Robertson, his tuffe, Jerccgiin Lee 

Bastovan, IQvon Milcox, WZlhelmLna A. GZtcox, his trife, Harold 

~ e l l   right, Zen& ~ r i m t ,  his wife, ~ic ix i rd  H. ~ r i a t  and 

Pctricia L. U r l a t ,  h9s w i f e ,  succeecled to and becam and now 

a m  tho ovmers QP tho* cer~a2n.wsttor d9tche;s described as the 

E d l w W  Ditch, the W. H, G r j h m  Z T S ~ C ~ ~  the Fomwd Ditch and the 

Boole Ditch in said Herrick-Yorn~W Decme, and of the water and 

water r-ts allocated to said ditches and the ombra thereof by 

Lke terns of said Peer-cc, 

SubaequenL to the yew 1927, s a d  diversion sysf;emwas 

consoli&ted into one c;Pitch, to wi"i; $he Boole D i t c h ,  and the 

Co~plst inants  m e 4  %n the Qffi~diately grecedjtw pwagmph are 

co1lcci;ively the owners of and enti t led to diverb e h r o w  said 

Boole Ditch a13 of tho wa-as's of Digger Creek a3loca"ced by the 

terms of sald IJlo~~i~k-For~~raPd Dsc~oe t o  the Edwards Ditch, the 

W, H. G r a h a m  Ditch, tho Fornard DStoh and the B o l e  DZtch,  and 

the owners thereof, 

That the Respondenf; Forward Bros. PropertLes 19, and at a l l  

Limes harefn referred to was, n corporation organized under the 

laws of the State of Calf ramla, and the deft3ndants A, L, Forward 

and I;. A ,  Forwar°d w e  two of the directors of said corporation and 

are the mnaging officers and maJor2ty atockbolders thereof'. 

AffSan$s do not know the true names of the other directors of 

safd corporation and have therefore &sf&natcd %ern by f i c t i t i o u s  

names, to w5t,~John Doe One, John Doe Two, John Doe Three, Jane 

-6- 



PUGH & WEBSTER 

A T T O R N E Y 8  AT U W  

RED BLUFF, CALIFORNIA 

', p9 q 
Q 

* 

Doe One and Jaae Doc Two, 'I(1her-i the t w e  rimes of said directors  . 

are ascertained, CompLainants herein w i l l  move tf-h: Court to 

substitute safd  nwes ~cca rdhg ly ,  

SaSd Faward Bros, Progkrtles is and at all P;Lmes herein re- I 
ferred to w a s  under the complete d l rcc t lon  and control  of saia I .  I 

acts of said corporation sat forth and alleged herein have been I {* I  
dons an& perf orrned with the fmav~ledge and pumuant to the exTres8 

direct ion of said A .L, Fomra3?d and L, A, Forr4;trd and any other 

dircctor or directors of s a d  cai?por&%on. I I 
Th&t subsequent to the entry of said ~I@~~iclt.-Forward Decree, I I 

Forwmd 33ecw0 as t b  Randall or Wilson Dftch, the Cmpbell and 

Qreen Bi'sch, the North. Bergin Ditch, the South Bergin Ditch and 

the Love 'a ISi11 Branch or Ditch, and aaid corporation ia entitled 

to UYQP% from Digger Creek through and by neans of sa id  ditches 

Rcespondent; P0mmz-d 1320~. P T O ~ B T ~ ; ~ C B  succeed~d $0 2nd now f s  the 

amer of those wateu~ dgtchea known a x l d e ~ ~ c ~ i b ~ d  in said Hernick- 
' I 

The head or diversion polnt 02 each and. a31, of sa id  ditches I I 

the amunt  of water ctllocated and allvdsd by s a i d  Herriclc-Fomru?d 

DGcrce and no more, for the purpoces defLned in s a d  Deoree. I 
That at the t9me Respondent; Fomwd Br"os, Properties acquired 

and succeode4 t o  tho omerahip of the aforesaid water ditches and 

is locatad above the head or dfversion point  of the respeclitre 

dlitches awned by CompLaLnants sas herein set forth.  

water rf&t~ and the Zan& to ~ ~ h f c h  %he a- are appurtenant;, I1 I 

I 
saLd corporation and each and a l l  of the Responden-8~ had actual 

knou~ledg@ of the t e r n  and provisf o w  of =id liewick-Foavruld 

Dzcree, including tho inJunctive provisions themof, and had I I 

said ditch and water ri&hts and t h e  lands t o  whf ch the s m e  w e  I I 

all Zmor~~ledge of &I of the tvater rights and ditch rlmts therein 

adjudicated; and said Bon~ard &os. Progcrties knmowingly acquired I 
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appwt;&nantdsubJect to M e  t e r n  and proviaions of naid D6cr~5o. 

That noturkbtanding such knowledge of the terms and provisio/ 

of said Decree, Rcnpondent Fom~ard Broa. Properties, with the 

kna~ledge and under the dipektion of al l  of the other Respondents I 
herein, has wilfully ancl ~nongfully violated the t o m  and 

pravlsions of said Deoree continuously during the irrigatiw 

season of the year 1960, cormenciw i n  nbou'; the month of April 

and continuing up to the present t lma,  i n  the following parti- I 
1, Respondent Fcrmard, Eras. Properties has dur&m sald 

period diverted frau D u e r  Creek f o r  variuue w a s  on and about I 
its pras;lises, a~ottn%c of water greatly fn excess of the .mount I 
to which it was and is e n t i t l o d  under  the t a m  o r  s e i d  Norrick- I 
Forward Decree, an8 thereby pravcnted such waters fron flotuirq 

dovm t o  ariB I n t o  the ditches of 'Cozplalnants, That Reapondentsf I 
excessivi; use of said wat;cr has bcon in violation of the rights I 
of Complainants as adjudicated and set for3h in said Decree in 1 
t ha t  ~omplainanta have been deprived of the angunt c$ wat-e~g+*_to I -.> 

which they'arc legally eentitled, and haw been cleprivad of water 

greatlg needid by t i e m  for irrigation and domestic puxposes. 

As a direct result of Respondantst violation of sa id  Decree many I / 

o f  the Complainants have been ~ r e a t l y  and irreparably daaged. 

Respondents hava not made any reasonable effort vhatever to 
I 

measure the f lo~q  of thc2 waters af 39gger Creek diverted by them, 

LilC have freely diverted a l l  of the waters of sa id  creek they 

desired or found it convenient to use. T h a t  Respondents recently 

caused measuring dev-fces to be installed in a e r t a n  of t he i r  

ditches bu6 sa id  devises werq 30 constructed tha'c they dto not 

in fact measure the xaters diverted, and the excessive, w i l f u l  

znd vmongf'ul d l v e r ~ i o n  of water has continued i.q~ to the present 

t h e  in violat ion of fne terns o f  said Decree and with the 

f u l l  knotrjledge of a l l  of the Fteapondents. 
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2, That said Merrick-Forward Decres provides in part as 

follows : 

"That sald defendants are entitled t o  taka and 
d ivs~" t rom the PIorCh h~prk of Digger+ Creek fn said 
Section Twenty-four and i n  and t h r o u ~ h  thelr  M i l l  
Ditch for operating- their  Saw 14ill situated on Lheix? 
said land  in said Section Twenty-six 350 incheo of 
water measured under a four-inch pressure, all of 
said water to be imediately returned to said Digger 
Creefc as Boon as it has passed through the  said Saw 
Mill; provided, however, that said Defendants shall 
be e n t i t l e d  t o  use f i f t y  inches'or" sald 350 inches 
of water t o  carry way satvdust from said b l i l l  through 
tile saw-d~st ditch, sald f i f t y  inches o f  said %*ratex. so 
used to be imcdistdly reeurned to said Creek t h r o ~ g h  
a Ditch, f luno 02 pipeline t o  bo c o n a t ~ ~ c t e d  by safd 
Defendants, after %he same has served its puzyoac in 
carryit16 away said Saw-13u.st; safd f lP. ty inches of water 
f ~ o m  said Sawdust Ditch not  to be allov:ed to f l o t ~  down 

' onto the South Bergin f ield," ( p ~ e  If of Decree) 

Subseqdent t o  the  entry  of said Decree, Respondent Farnard 
I 

Bros. Proper t i es  succeeded ta and became the owner of such rights 
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as were by the foregoing provisfons of a i d  Herrick-Forward Decree 

granted t o  %he defendanks A, T, Forward, Alice M, Forward and 

Frank Forward to dlver t  water from the North ~ o r k  of Digger Cmek 

for the Limited purpose of operating a saw ~~%11. 

ThaC prior  to the year 1958 Respondents or the* predecessors 

in i n t e r e a t  diverted water from tho South Fork of Digger Creek 
c 

and used the sane t a  opemte the saw mill referred to in the 
/ 

provision8 of s a i d  Herrick-Fomrard Decree quoted above; but 

neither Respondents nor their predecessors in interest ever made 

any diversion from the North Fork of' Digger Creek for such saw mil 

gurpoaes . 
That in the s p r i n ~  of 1958 the saw mi13 operated by Responden 

was destroyed by fire, t h e  same being the  nil1 r e fe r r ed  t o  i n  the 

said Herrick-Fomard Decree, Said saw mill has not been rebuilt, 

and since the destruction of said m i l l  none of t he  Respond~ntc 

has used or is using any of the waters of Digger Creek for saw 

mill  purposes. Continuously sitbe the destruction of said saw 

mill, however, Respondents have vailfully and wrongfully continued 
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to dlver t  fron the Soilth Pork of Digger Creek bg weans of the  pipe 

line which formerly supplied water f o r  the operation of said saw 

m i l l ,  350 inches o r  more of water, to which they have no legal 1 
r ight  o r  claim whatever, and hzve used and ere using the same o r  

a l a r g e  part thereof on and about their land and premises. without 1 
any legal r i g h t  whatever and i n  vio la t ion  of the terns of safd 

Herrick-Fornarc! Docree, 

of the Respondents now has any right whatever to tho use or diver- 

sion of any of the  water. allocated for saw m i l l  parposes under 

the provisions of said Eerriclc-Fonsard Decree. 

That any and a l l  r ight  to the use of the waters of Dfgse~ 

Creck for  saw d l 1  purpo~es %:holly terminated upon t he  cessat ion 

o f ' t h e  operation of sald saw l r i l l  in the spring of 1958, and none 
, /- 

That by reason of Respondents * wrongful diversions and use 
7 

of the waters of Digger Creek, as aforesaid, Complainants have bee 

deprived of the use thereof for irrigation and othsr beneficial 

. -  

purposes; and by reason of said wrongml diversions there has not 

during most of the fmigat ing season been s u f f i c i e n t  water i n  

Digger Creek at the head of Couplainants' ditches to supply 

thc,amount df water t o  which Complainants are legally e n t i t l e d ,  
. I 

or the amount reasonably roqulred by them for I r r iga t ion  OF their 

orchards, crops end other vegetation, and f o r  other beneficial  

puryoscs . 
That said Herrick-Foward Decree by 9 t s  exsress terms and 

provfsions enjoins and restrains a l l  of the parlies to said 
- I 

act ion and t h e i r  successors i n  i n t e r e s t  from faking, diverting I 

Decree, That the  Respondents herein have a t  all t i ~ e s  herein I 

o r  using any of the waters of sa id  Digger Creek or any portion 

thereof In violation OF' or contrary t o  the provisions of said 

referzed t o  had f u l l  knowledge OF the  ttcnts and provisions of said I '  

1 

Decree, and have had f u l l  knowlkdge of the fact that any and a l l  I 
r i g h t  t o  the dZveraion o r  use of any of the water a l loca ted  under 

J 

-10- 
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the provisions of said Decree f o r  saw mL12  purpose^, wholly ceaaed 

and terminated at the t L r e  of the destruction of said saw ~ l l ,  

but notwithstatid%ng such knowledge Respondents have w i l f u l l y  and 

wrowful ly  and i n  v io la t ion  'of said %r r i ck -~oward  Decree and 

In contempt of the above entitled court,  continued Lo divert  and 

use the water allooated Tor s a ~ j  a11 purposes only, and have 

threatened t o  and w l l Z  continue to use such water f o r  saZd purpose:; 

fn vio la t ion  of the t e ~ m s  and provisions of said Herrick-Foxward 

Decree. I 
I - 
That it is necessary that the above ent i t76d cause be 

reopened, gursuant t o  the reservation of ju r i sd ic t ion  contained 1 ,  
i n  said Kerr ick-3 '0~~ard Decree, f o r  the purpose of taking and I 
receiving such further evidence as shall be deemed necessary and 

proper t o  enable the court t o  interpret and enforce the terms and 

provisfons of sald Decree, and to deterriane and adjudicate  any 

other questions o r  matLers concerning said water rights presented 

by 'chis affidavit ,  o r  any affidavit 0% pleading filed herein by 

the Respondents o r  any of them, 

WlG3REFOm, aff2ants pray that t h i s  court W e  an order 

requfring gesgondents t o  appear before the  court at a time and I 
place ,therain fixed and show cause, i f  any they nlryr have: I 

1. Vhy they and each of them should not bc adjudged guilt$ o: a f 
.wilful  c o n t e n ~ t  of thls  court i n  the vio la t ion  of the terns and . 

provisions of said perpetual infunction, and be punished accord- 

ingly ,  

2 .  t$ky the above entitled cause should (no t  be reopened I 
pursuant to the reservation of ju r i sd ic t ion  contained in'said 

Herrick-Forward Decree f o r  $he receipt of such ik r tke r  evidence 

as shall be deemed necessary and proper t o  enable the court to .I 
interpret and enforce the termii'and provisions of said Decree I 
and to determine and adjudlcat$ any other qiestions or matters 

concerning said water ri@;h&g presented by thic; a f f i b v i t  or any I 
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af f idav i t  or pleading hereafter f i l e d  herein by the Respondents 

or any of them. 

That said Decree and perpetual lnjunctlon be enforced against] 

said Respondents and each of' t t h e n  and that Complainani;~ have 

such fur ther  relief as may be equitable and pru-per, I 

Richard H. Wrfsht 
Richard H. Wright 

Dale T. Clay 
. *  Dale 2 ,  Clay 

, Geo.c;r;e X. Ar3cher 
George W .  Archer 

Subscribed and sworn to before me 
t h i s  8th day of October, 1960. * 

STANLEY PUGH (SEAL) 
Stanley Fugh, l40taPy Public, ~ounf;y 
of ~ehamsr, - s ta te  of C a l f  fornta. 
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Red Eluf  f, C a l Z f  ornia 
TeZephone: LAmence 1-1117 

IN THE S U m I O R  COURT OF 'THE STATE flF CAlLUYXWIA 

IN AND FOR TI3E @Ot"Mm UP TEEPAIfi 

1-I~IIZCK, A. P:OP~~PJ,  JOHN ra~m3 
F'ELEDA A, IiIEm, 3 .  F, AFi3?OL, Z. T, CRl3N- 
SWAP!, IDA L. Cm?SEAI.I, C. R e  EED3Ll3TOtSJ  roo^ 
R.  L. E L U S  and GEQRGS W. BEiOnINO, 

P l a i n t i f f s ,  

A, I", FORIJARC, ALICE M, FORFIARI), Fi?kK& 
FOf?bd+QD, 'WX LUmi  E , I~XXOHT, DI AXOPD 1IRTCE.I 
COMFiiNY, a corpcration, TEOTJIAS B, ARI~lS.TEIONG, 
ZULU ;2"UEL3 5trALTER 53, P.TG"i~O>~U, ll5Sm ARN- 
STEQIJ3, AT'INIE FAi?NSiJ'QEm, SItIXhr G . ,F3ITCfi.4I"Da 
I;EWlfo'D PRLTCIiRnTsJ EDT6N m,ITCMBRP3 IdXDEED 
PRTTCFJPUI, ROBZiT A":TTCmW, l?RAT<CES EXIT- 
CIIARD, F, 14, QKANAi4, hT1l"k'XE M , G-IlMIAIf, 14, 
NImSOE, 3E' RX-V"X3 LtrC,,BER COT'.9PAXP, a Corp- 
sra'cion, B. 3, DRIVER, T, P~'iA'I\2ASS%, YRPSM 
fnfXL"i AFIS, B~~LTRTCE \:fI:1;UAb;S, E . R. C ~ Z S O E J ,  
SOFIEiOhTA GMF?P$,, t. F, M0:JZ\Y7TS, CLkRE P. 
F?IERZSO%, T.iRS. AHMA 133 LA Iklm;i'jANUA, JOH.3 

Def~ndw."L. 

Eli RAY A L I X X A ? ~ ~ ,  AU4A SEAN ALFIUNDm, h3.s1 
usSlfe, SVdN ANDERSON, OPAL A?Dl3RSON, hSs vrlfc, 
GE03GE A R C : i ,  ANITA L, ARCIBR, hf s wife, C , 
R E4FIES8 BETTCHARTa AEITZA 3,  EAVSCIAIT~ 
his wife, DALZ T,  CLAY, f'SrTRZCIA I). CZEiY, MS 
o~3.f@, EDHA F. DAVIDSOIJ, ETJZABETH CRISP, ILEIEN 
DAVX S , KAROLD A,  GaSMA?+!il, ALDr3U D . D~Sfm+?, 
hj-a wife, STAl4T;m Em=, AU4A ErLDER, his 
fr.%fej JOHN E. FLMWX"NS 11NN.13. FLAP3AGAEJ, h3-8 
u r l  f e, TROY GEORGE, -,RICHARD GRAIIAR, SIEXIRA 
G M i A M ,  his 'tdfe, nB,fiJ T. GRAKA24, FRANCIS 
33. GXAiiAM, I;IT.LS4QJ R . x4RTiQ41\T,,: ANIJA C . 
HSlINz'SSY, JOEL B. SJiAYES, JOSEl"riIX3 B, i4AYESg 
his wife, CLIFF3T-3 G, Pm, VERA POT?",?, 
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hf 8 ~iife,  S, He RUBEINS, 3 ; f A R m  R013BZM5, 
JB,,  OXORGE D, RQ13mTSOH, EI;AIldX B. 
RO=TSO37, his ~Ri'e ,  JACQUIM U.8 BAST- 
OvUi,  RON;^^ L, ROGER, SUE n. ROGER, 
his wWey L L O Y D  TAPLOR, SUSE- TAYLOR, 
hi 3 1r3;i f e, PFlRON LCL LCOX; l ~ 1  E;i-EDIINA A , 

- 
IuTLCUX, M a  bare, ChI:maT R e  ICELSOPI, 
AUCE M, tU.ISON@ h lo  urLfa, E%iLIOIS) %.ELL 
tkR3G33T, Z B D A  bSRIQlIP, hi8 wife, RXC:Nli,W 
35, t?RIGE?, PATRICIA L, @ItRIGHT, his tdfc, 

FORFIARD BROS, F36mTIE3, a corporation, 
am;& A,  L, FORWWd I;, A, FOXtJAFD, J05133 DOE 
GB, JOfN BOX3 TbI0, J0fQ-I DOE 'l?EREE, 3ANE 
DUB O?+% md JAKE D9B TlfilO, Znd$vSdrxally a4d 
as Officer% and Dfrector~ of said Cu~po'ilration, 

ORDER TO SSIO'I! CAUSE IW RE CQ4ITEfriEP 

HAROLD A,  D~Sj-Mdl, RICWW He PBIGHT, D A U  T, CLAY a d  

GEORGE ARCFm, bavPng mar%.@ rund f i l e d  herein Lhef~  Ar"fldevi+b on 

behalf 02 the  above n a ~ e d  ConrrplEtJtnanLs TOP order to show 

en substance %hat ccrtaAm of the Complainants named in said affidadrit 

w e  the owne~s of %hat certain water ditck desc~Abed in the  F ina l  

Judgiient nnd Decree en"i;cred %n above enlf-bled action as tfae 

Croolicr D-Stc'h, and of Wz water a d  t~'aZ;er 32f~at8 ~250cated %hereto 

arid oT %he Imds Z;a,which %hc sane are app~Pten~:~. ; ;p  t ha t  certain 

other ConnpfainwCa nw~cd 5x1 a d d  afflfba'tiit; BPO the otmers 02 a2at 

@crtcdn water dZtch ilescrfbed %n said JUC~&ME)D~ and Deeree tts 3;hct 

IIarrison DLtch,  and of the water m d  vm%sr rights allocated theret 

end of tho lands ta vih3.ch %he sane arc appurtenant; a ~ d  &legins 

fbrther %hst certain of the  othw Co",~pSa.AwrnP18 named in 8 a d .  

affidav5k art? %he omeyo of that' c e r t e n  d2tck d e ~ c ~ f b e d  in s d d  

JuQment a d  Decree as the Wf lJims Ditch, m d  of the  rate^ a id  
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katcr rights allocated f3?ere&o 2nd of: ~ I I B  Imd8 to wh3& %I?@ B ~ C  

a m  appurtenant3 u7z3 f L t ~ l ; h ~ ~  that ca~-i;tzin st" the Compla&nautts naqz I 
fn said afBdav.vit w e  the okmers of trose certain ditches descrlbm) 

in a&d Judgnent and Decree as the Edwards ditch, the W. 2%. Grahm 

Dftci?, the P0"fo~ard Ditch m d  the Boale Di.P;ch, and of the watm 

and water right8 alllocated i;o aaXd ditehe8 and of the lands t o  

54:Mch the same are appurtcnmC; 

And s&d aff31tav2t f'urther alleging $hat the above nm& 

Respandents have wiTi?.113.'~1&018'I;ed Vnc ~TOVABSOMS of s a d  Judgment 

m d  Decree, 3x1 f;hat they have a& v a r L o u ~  i;%mes during the year 

1960, and contl~uing up %o &@ presont -I;i:lre, %nongfully d%var-t;ed 

froin the .na.i;ural br.4rater~ 02 Df~ger  Creek above Complainants1 res- 
t 

pectilve dit;chcs mounts of water grezt3.v 172 ex~cs8 fif the.x.na~~~~n$-.$ I 
~fhich said Respandents are legally mtit led a iade~ Yna qmffisiona 

of 8a2d 5uQilent m d  D o c P ~ ~ ;  and Pur%e~ tha"t;~esponaents m e  

up03 their lands and premises Lhe tsaters of Dugex- Creek allocated 

under said Decree fo r  saw mi13 purposes only, and thzt Respondent$ 

have prevented and are preventing the tdaters sf said Creek divcr te  

ar~d used by Men, as aforesaid, from Slcz~fing down said Digger I 
.C~eelc and Anto CnrnrllainantsO ditches, a3.Z of v~hich is alleged to * I  
be i n  violat ion OH' ~ i i e  i i ~ ~ J u n ~ % f v e  proviafans or" sad Decree; a~di I 
sa3.d ai'r"Pdav2-L d2egZng fur%her that; by their unla~p~jTuX and 

&xcesaSve diversforns sf  kdaker from s d d  Digger Creek, Re~pondents 

have deprived Com7.afnLmCo of' t;h@ enlsunt; of water t .~ ,  which 
+ P 

1 they have been m d  ,not? ape legally en.t;i%led under the proWI.~10~1~3 

And said cffidavit further. a1legtn.g that it is necessary %ha 

*he above entitled cause be reopened, p u r s u e n U o  the reservation 

ot JurLsdiction contained in said 3u@neK5 md Decree, for $he I 
purp9se of taking a d  rca~eiving 8uCh Rzrtcker evidence as shc2l be 

deemed necessary a d  proper to enable %he coure to interpree 

enforce the terns md provisLon~ of said Decree, and to deternine 
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1 rights presented by s a i d  aff idavi t ,  or m y  affidavit or pleading I //  f i l e d  herein by the ResponOents or an2 of them; and good cauoe I ,  
appearing these for; 

IT IS NE,mY OBDEPLED *ha% FOwdARL, BROS, PTcOPSFTIEl* ' a cor- 

poratio~?, a?d A, L, FORbJARD,. L. A,  FGFiT~IARD, JOHN DOE OX\@, 30133 DOE 

Pi0, JOIW DOE T m ,  3APE 93023 02% asld .Tali433 DOE: Tb?O, Zndiv%dtaally 

and us offXcers and diere~toxqs of 8ELgd corporation.., mri each of 

 the^^, appear bcfo~e the above entrtled court  ak the courthouse in 
, *  

the City of Red Bluff, Csl i fmiz ,  on Nonday, 'dosodcr;2i), 1950, at 

tho hour of I:& o@clock pa., then md %here to show C W S ~  if any 

they may have, as f0210~~3; 

1, kdksy fA~og m d  each of them eshoulri not 30 adjudged p i l e y  

of the vdl:%l contsapt of W s  court i n  violating the terns a d  

provis90ns of safd cTu@?cnt; and Decrse, and be pilnfs;ked accox?dfangf. , 

2. Ibhy the above 5 3 ~ t 2 t h d  .cause should nut be reopcned 

pursuml to the reservation of $urlsdfctLon contained in s d d  I I Judgment ond Decree, for tho receipt of such R l ~ t h e r  evidence I 
as shall be deemed necessary znd ppoper to enable the c o u ~ - t  t o  I/ 1 i n t e ~ p r e t ;  and enforce i;he terns and provioions of oaid Decree, ancll 

to determine and adjudicate r ~ ~ r  other qucsf;ionn or mat.tters concern+ 

fng a d d  water rPghts t&eh we p ~ o p ~ r l y  r&aed and prcsenled by I 
by the  Respondents or? my of them, 

A copy of thia  cr rde~ a d  of' said affidavItlt sha l l  be served 

on the Reapondents hcl'ef? at  least i /  deys prior t o  said 

hearing. 
724 Dated: October I' 1960. 

- 8 1  f&l?g+$%$3 td, T!Q%$~;=.T 
Judge 
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for  a l l  other Cozplplzinants I 

Defendants. 

l7 11 Complainants, 

FORlli'A3.D EROS. P3OEZRYXE3, a 
corporatftm, et ax, 

proceeding ccmcema rlgl2ta to Vne wakcrs of Digge~  

2611~reelr, v~hich flows through Tehama County in a ~ e n w a l  east to west 

27 ~di r t tc t ion .  Primarily this proceeding io concerned bath the 

of the decree made by the court in the i n s t a n t  ccne. * - -  - 

aid to co;lstruction of that  decree, it 18 ncooosary 

to consider the decrecs of t h i s  coup% enterzcl in thrce other action 

(me Grnnobury becree, i<ells ve.' a3tchcard a d  Earrlnon vs, Xalec.) 
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-""" '1 The respondent" Forward Bros." der1 ves 1 t,s t'later. supply, from ther
,t;t 2 Penstqcl~ diversion, the conSol~dated Car41pbel1~Eerg1n d1 tch" vii1s~f. 

3 .and South Bergin ditches and tne Loves 1-1111 ditch.

!", 4 ~ The two Pritchard ditches, tvh1 ch lie bett'lecn .the complai11-

'. 51 ants' and respondent's respective points of' diversion" occupy no .

6 I 1mpor~cant position herel except as it may be noted that the
I
I

7 I evidence shO\tJS that diVG1~sions through thos~ tt10 ditches" during
1\

8 I the times here in question, \1ere less than theil" respective

91 adjudicated rights.

10 The GranDb~~ decree was entered i~1 1899. It apportioned

11 I tJater a~ong the various ditche~_, other thm1 the Upper Forward

12[ ditches" the Pritchard ditches and the Harrison ditch. Wecl!~.yc.

13 I Pritc~ard ~Jas decided in 1913 and fixed the rights, of the

141 Pritchard and North and South Bergin ditches. EXaiJination of

15[. the title" 8.S \.;e1l as the records in that proceeding ind:icat~

16 I that the predece~sors of all of the Darties DresP11tlv befn~e the

':,CO 17 [".court '.'Jere '.I?arties to that proceedin~. ~lLarrisonVS~'Ka1~~

( ,181 decided in 19i7 8,11d fixed the rights of the Harl~1son ditch as

19 against' the Crooker ditch. The decree under co113ideratiol1 here..

20 \'las made on February 24, 1927, ~d fixed the rights of all the

21 parties to this proceeding, or their predecessors, to take wa~cer

22 from Digger Creek. Embodied in it were the prior decrees ~Jhich

23 had adjudicated the rights as bet\lleen some of them.

24

25 II. §ta~~~en,t2£ f~cts

26 The facts here are essentially very simple. ,The evidence

-27 clearly ShO\1S that the complain~~ts" arte~ rnid-summ~r of 1960,

2 were able to take far less t'later thcm their entitlement" because'

:!~~ 2 of the fact that the f1ot~ in Digger Creek» at .thei~ respecti\"e
r

~ ints of diversion, YJas 1nsuf~cienJ~ to satisfy their adjudicated

31 rights. On the other h~dJ during this Barne period of time the
.'

t. 32, respondent' took no les~,thanit \'1as en'i:;itled to' and often a ~reat
..I -" -
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of cantempt,. As a subaldfary issue, there LB, of course, the 

matter of interpretatfon OF the decree 9n Lh-ia proceeding, 

AuthsrLISez~ are of slight, If any, valcc In tfifs co-nnectfon since 

the problen is one of uaderetanding the lan~usgo employed by the 

court in the sense in t;hlch it is uss6. 

Res20adentt s claim mat $he practical construct2on of a 

Judgment by t h e  partfcs Ss an a i d  to interpretation is completely 

without m y  bas i s  Zn Law. lrg%ile the c-\ridenee in this regard 

actually favors ccmnplaZna?%s more than respndent ,  such a theory 

cziT1ot be sustained. It might have sorne crfect upon 6 clafn of 

estoppel, but as nuither of the part ies  pleaded an estoppel, 

auch 2x1 %ssue 2s n?ot before the court, General?,+;, $he mles for 

interpreting contractx apply as we13 to Ju&menGs, It fs 

elementary, however, Ghat the doctrine of Interpretation by 

reference to the actioss of the ps~tiea cannot ap2ly to a judgment 

The intent; of p3lrtlca to a eontract may o,tten be detemlned by 

thei r  pcrfommce under it subsea_tren$ly, but Vat iatentfon of %he 

par'clcs has nothing whatever to do with Vlc Judgment of 8 .  court. 

The court m&es the judgment, and it is its in ten t ion  alone tha t  

is to be dctemined in t h e  process of ineerpretug the JuLQizteiit, 

Tie court's fn"lntio3 cmnot be glean& f"sow the actions of the 

parties,  tJe can us3 m a y  of the rslen for  intcrpretlng contrectn 

%n inf;csrpn?e@ing a jucclppent, butno@ thf s ose, for we are not 

concerned with the inlention of tho p-tles, but solely w i % h  the 

intentxlon of the court. 

SV. Arcumenl 

Before talkin6 up the in t e r3 re t~ i t ion  of the decree in the 

i n a t a n t  case, it is necesczx?y to explore to sone extent the matter I 
covered by the prfor decrees mentioned above. These decrees were 

bsfcre the cour t  wlier~ it made its judgnen5 herein, and - they serve . - 

as en unerring ... .- . @,~.&~, , ,2 ;~~;_ in ten t lon  of ci?g ~ c u r t .  .- . 



PUGH & WEBSTER 
ATTORNEYS AT LAW 

RED BLUFF. CALiFDiiNIA 

I, Thc Opansbury decree dPv-td& 600 inches of water 
a ~ ~ o n g  i;he prodeceasars o f  %he ao112a and Croaker 
?EEZ%es. 

, , 

The topic hezdlsg here states easen"c;iXlry thee bcsfc ru l ing  - 

in the Gran3bury cleorce. decree rncr~tionb the Eonclolph and 

t h a t  the d g h t a  aXJocated $0 this dit;ch became vested fyl the prc- 

decessors of the  orirnera o f  the Boole and Croaker ditehcs. 

The decree d c n B  w2W 600 inches ~ ~ a s u r e d  under a four  inch 

gyessure, which we ~ ~ 1 3 2  he-reAnaZtm refer to ns "1if;tls inchezr", 

also had .two provisions. 

;ma Tenth %he cadsr.G dcc lz~zd  thaf; Ax" at m-y t iaa %%re %ma more 

or less thm 600 l i V ~ l e  inches f ' l~r i lng  in C)iggcr Creek at the 

more o r  leas in tilei2 rsopectfvo dltches @an the CC)~;EZ% awarded 

%he~3 * 

In paregrzph tT'~~e2.f th court sgecSPLczlZy poineed auf; 

that  3.t twae or~ly. awzx*ding rva'cer "c oceri;z&n a t c h e s  mB not  

deteminzng the w&er r ights  of' t?le rcspeetivc owners of $hose 

t.fel2s vs, Wf.%cha& detemlned that the rcdeces%ora 2, -- -- .-"?- 
. or c d j l a i n m t r  a2a r e s q s e t  oiracd all%~e waters 

+r-r_UMI-- S F D Z $ $ F ? Z ~ X C C ~ %  r u 0 . ~..!f,3.~. f 1 3 ~ ~ 0 ~ 1 2 ~ 9  
-TLm?i$~hmc7. 

1% should be notcc8 Yaat predecenso~~ of ea:.. :l%%nanf;a and 

respoix%?ni; t.aeu"e the pS-2int$Q's Zn WcXls vs, PrTI;c3a~d, En the 

decree entered fn that case ths  c a u ~ t  s d d  "mat s&d p l d n l i f f s  

w e  entitled t o  a32 02 the tttaters of sa%d Digger Creekzf for 

f r r i g z t i o n  and O ~ ~ F  user i l  pwpcsses, "except as herefna~"t;e~ 
I t  ad3udgod axle decreed to the defendmta, fm.edia@cly prcccdfng 

that  lmb%we in We decree the court lliid sz5d $Bet " P l & n t f f f s  

mC! their predecessors in i n t e r k s t  hsve t & e ~  and .dSver"i;ed and 

agproprieted from said Creek a11 of the v ~ a k r s  t l e o f  at the kezda 
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of their. said 'dftches, during the dry scasovl cncl during the seaoc 

of low. water i n  acid Creek. I I 

- The court  "ten wsnb ctn Lo award ths deL"@r?dsnCa certa2n 

water2 o f  Lhs CreeIc, as fo%lot~s: 

( a )  H. B. Enounts, whose point  of diversion rrzs above 

respondentgo ditches, wa9 awamled ten 9nches in the sunver m d  

twenty-five lnches the rest of the year. y&s awwd is unir.rporta 

to %he present; _lit%gz"con, 

(a) L. A. Eer~in w a s  etvmded 2G and 50 "bigtt inchon 

respec.f;l.vely $02 %PA ;R,rrs~t,h and  SOU^^ Ecxzin dttchsta, wLlh the  
- * rL@l; to increase the iiorth BGI: ; .~~ &itch to much as 40 inches; 

provided he p~opo~-3imrtteXy 8scrzased the Oivercbn tkou@-r the 

Soulkr Eergin dftch, Tr:i8 vxitler wea onLy t3 3@ ELL& upon the l,md 

of  B c q i n  1y&~& ~espcetively zortl2 a ~ d  south of DIEZCZI Creek, 

(c) 125 'hbigl' inches uas ellotred to the big M t c h a ~ 4  

Creek, 

(d) 18 "big" inches wcs awarde6 to %he L i t t l e  Witchard 

d9.f;c'iz fop use solely 03 khc P?At;chard land 302th 02 D P ~ Q P  C~eck. 

3. Harrison v3. X O I C F E Z ~ ~ U ~ ~ C & E ~  the rlght~ of 
%%e f-',ar~~%-rn a ? Z ~ k ~ T m ~ f c ~ E c k .  

was e3 : t l t l ed  t o  40 "Z5lCle" Sn~hca of ?late2 rroa JuJy Z to 

October 1 of each year; and tb reaf te r  70 "$iktleW % # c ~ @ E  from 

October 1 unt29the f"oPXot;rir?g July J* Z1ze court further dec2ded 

otmzrs of I i m f s o n  ditch "arc enti"cled -t;o have enough . 

water flow dovm the inan charms2 of aaAd mger Creek to tho hem3 

of (;-;.az?rf son) ditch ta enable (then) 'co .f;&re a d  dlvert -from said 

ZSgzel? Creelc" the  asiloun'r, of %Ize water pretc3ously set P'crlh. 

The p w t i e a  to %h%a p~oceedln~i; tih.s.we the successors in 

2ntereo-t. to tha r l a b n  4n ~ n r r i a o n  ditch -a Anna C. Eennesgy, 

RonaPd L, and Sue R. Roger, and Lloyd m d  Susellc Taylor, 



That decree tca~a I r n t s ~ m t e d  fm Hcrr$ck vs, F o r ~ r a ~ 9  

(pa~agranfi 13) to mean that %hs! ssights of 42x3 Barrison ditch i 

Zaktcr was upstrem r%m Mstrrison d%tch, 

&];osz adjudioatzd ~2~13,.f;n, nor ,rrcraar. -:2ien aii .. -:Anst =$one I 

the pwtles bcro~s  t h s  cou~%, a d  mcoqmra%ed %t i n to  its I 
jutigncnt, with the EollotrLng addfGions: 

(a) It detenlned %he respac&i;ive intezests of t h e  ovmcrs , I 
of aach lotqel? ditch, t'&ero tho Ormabu~y CZsc,%@ ha6 not; and 

(b) It f&xed the point  of moesure~snt of the wa%crn of 1 
~ i ~ ~ e r ' ~ r & e l c  above tho lou~or ot.mcrsl poznto of' diversion for  thc 

puqmr?;e QP detcmlning whether there tiere nope or less than 600 li 

Snchea ~ v b f Z ~ b l e  For us@ by the Tomr o~mcss. (pa?wi?'ph 13) 
' I 

The court then did the sme e;hfng with respect .f;o ?-?c2Js vs, 

W3."i;ck.,az"d2 al$hou@l mdcing no adJudioatisrr wltk resp9ct &o the 

defenGr;n& 4bI~uxl%s An %ha* case u~hs wes nol; a gmty to Rerrrtc!~ vs. 

Formrd. 8h0~lld &u0 be ~re)%f?d bfia8t efl%~ $ % ~ 6  respcndentPs 

predecess0~~8 F'SCXJ~ Wet3 %he O Y ~ Q O ~ B  OP Bcrzfn dZteh@a, wdd the 

r i g h $ ~  thereto %ere decreed in the same F2shio1n as lri the cmc of 

Wc13s vs. Prf %chard. -- 
Fmalf y, ths t c rna  of Karrltson va , Knle-i? rvers incarporaeed 

ini;o &ha decree, w i t h  the cl.zriifio\ation hcrein~bove mentioned. 

[ p n r m p h  13). 

The ne t  result of ti13 fore~cing ura3 t h a t  up to t h a t  poinL .'I 
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rco:xndent8s predecescora were the only ones k~hose rights to the I 
' ~ E L C C ' P ~  of Digge~ Creek had no% been adjudiczted; except as applied 

Lo $he Bergin ditches, 91ey were the only ones vJi3oso rfp$hts coqld . . . - . .. 
-,. , . 

be l i n i t e d  in any fmMon, and this is rrllat tho court than . a 

proecedd eo do. 

5. Herric1-c vn. Porvrard l imited the rights of resrponde~tki 
C - pr?d-tTc w XC eFa o m ~ g g  e m  eic . 

In p a r q ~ a p h  16 the court azde tho fcl lou~ing allocations 
b 

of f;hc uJat;ors of Eig&@r Creek t o  r2;a;po3deafP~ st;r&cessors. 

(a) 350 I.T%tlc incheo far o g a r a t l ~ n  of z saw m i Z X  and the 

cleag~p-~e of ~rz r~duat  ~ o n d s ,  bzze wiphaut any rSg?"rt . . 
P 

of my themof. 

(b) 20 12%-tle incha3 to tk'a F.I2lscm ditch, 

. (o) 3.75 little inchae $6 Cam2bell ditch. 
, 

f B )  LOO TBtt3c inehcs to Zwes K i l l .  ditch, 

-";Zor to %he rnil:ctY~ of' the Herrick dec~lce there h.56 been 

action held xdjud2cated rights under %he.tPseo pfior decrees. 

no lirni'catim ~!hatnooirer by any Judsiz~nt  .of the $ights oP 

res2ondairlt s prcdeccs~sor;ia in the i?bo'ile dive~slon~. . -80 were t he  

only .on;.s 'd~h.%cQ-.,$b@ ,~ouct-~cga&d in any u& l .mZ$a ,  because the 

owner-, si a l l  of *ha other &versions who were pzr%ies to the 

,.. 
 he court did go on w4d in pwagroqch 17 allcsvhte Wls 

I 

to33 phase of ehe decree, It is wcll td coasider the fai lure ~f 

the court t o  p e ~ ~ ~ : ~ i t -  ell p.zrt3.e~ ta pa~3icipato In the  distributlor! 

of nurpXuo wa"tera 4S3e remm t;herefo~, This haa a dfsl2nce 

effect upon %h2 over-all Znterprztat2on 05 %he decree as hemin- 

after noted. 
8 .  

6. The Bergin dltches and ~ritch&d clitches do EOS- 
partfciLnate in tj;h~,:"i3~ir~iw v~a te r r "  of DXg;sz? Week, 

I 

The court ~3.n Herrick vs. Forwwd e;:?rcsaIy elinfaate4 the I 



PUGH & WEBSTER 
A'TTORNCY. A T  L A W  

RED BLUFF. CALIFORNIA 

i' 

. ' 

DcrgSn and PT-ltchard ditches 12?om my pmlicipa'cion In the 

"ourplus watersrt of Digger Creek, as thee t e n  13 defined in the  

de&ce. %tie reason f o r  thi8 szecl~ c l em  f iun a reading of the  

cnsf of llells vs. Pritchwd. In tha% ju-eat, when asuardir~ 

water to the Bergin cnd Bitchard ditches, $he cour t  specificalu 

stah%, with respect to ecch ditch, t32ab i% 9s e n t f t l e d  to the 
- 

1 
dcs5gnaCed number of nlnoz18 inches "and no rno~s". In the li@lt I 
o f  t h S s  lmsuago uacd I n  Lhe przor decres, .the cou1ct could not 

increase the rights or' t2.c BemLr, 2 ~ 3  Pritchzrd dltches. Becs~,use I 
they could not be anla~goG, it docs not T Z ~ ~ L ?  that  the rights. I 
of We Berg511 n d  'Prikhetxt &ltck~sa GOUI~J : ? r ~ %  % '3 o % h e r ~ f f ~ e  

affactcci under approa,sr.Latc circumstmccs, 

7. The pa%xk?~ - to the RemicZt t-s-,, Fsrrvard! decree I+J~YII=  - 4" . di;cnanW ii3 CGi~511QXl Ln the x~atcr~a of r:-i-.ey @-peck 
+< .s y$5Z3&~e $ 0 .  ?GEE~T~E? l i z ~ i ~ . t i o n s  ma : ; : i .c%ee ' tn .  -A- 

It 19 co&np3aSnmtst contention tha"i; tho rights of 

respondent; to the ~ ~ 2 t e l . s  "of 13igger Creeic fluctuated with tho rine 

md fall of tk flaw 02 t;hc 8"Leam; a zankcatim~ based upon the' 

decsea Lm 'che %cstmt cane, An exenhation af %h&"Le%rce Sn the 
" . 

19gI~k of the backgrwanb abave set forth,  ~ 1 1 9  shq3 that  this is so 
I 

The provialons of p~ragra2hs 27 znd 18 or" Yfie decree aye 

irrtportmt, 13f3 ?arzpaph 17 the court  dctemfn29 %ha$ the kisf;ern 

cr'f 1D5gger Creek over %wd &ow $he amsunl s u f ~ T c i e : ~ t  ts supply I. 
H a r ~ L s u n  vs, laleu. the mounCs awwdsd to the Upper Pox 

di.i;l=har; (otlner %ban t h e  B e ~ ~ i n  ~ ~ . l t c % e s )  in -the InstmC case 

"surplus vssters", Tae cowt then dlvidcd .i;l?ose watera in t 

fmFdon as ts give cumplaLnants tvro-thirds tkzmoi? and rcs; 

one-third, to be diverted In eor.i;ain.of 5% dciftches other 
/ 

Eer~Zn ditches, I 
I 

In paragraph 38 the court requlrsd %hat -bhs parties I 
\ \ 
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tha t  there should be onevie3.r in the creek 8x8 one wel r  in? each 

&tch. 

Respondent t1113.3 undoubtedly argue &hat because t2-1.i~ q m t  of 

the decree deals only a i th  "surplus ttators" md no E ~ ~ c ~ M c  

~ ~ o ~ f s i c ~ . 1  i s  made in %he event there Ss SnaufPicfent water to 

supply the basic rights of all the ditchcz, respondent m a y  c o t  

bc required at any t i ~ z  to reduce i L s  t29vezsLona bc3okz tkis m a x f ~ u  

mounts allocated to I$ by the doerec. T?AG is a fzllacious and 

IIaG the eoum?t . ;tfi.i;.;-:l~@d . such a resul:;, Pt r ;  Cccree wou26 have 

been considerably shurt-end. It w w l d  not hme been necessary fo 

tIlo cour t  t o  incorp0,orade the terns of $he Gransbu;l; V?e113 vs. 

'Pritchmd, and Harrf son vs, lialer decseess. f Z; wouie? only have 

dltc3cs would be es3titXsd t o  take one-thPYd OF %kz waters of 

Dig~e'P Creck over and a b v e  a s ~ e o i x f i e d ' f l m ~ ,  But th9a fs ~13% 

ruhat' the cc~1-t did  mr intended to do. 

l:v%at the c o w $  obvlous~y intende8 I . J ~  t o  edcpt a plan of 

water, 85ntribulion for a12 a4 the diverters from Digger Creek. 

such E plm could n o t  operate on the basis that  the Upper ~ortiard 

ditches and the Witchturl ditchea could t a b  their f u l l  adjudi- 

catcd rSi@~ta, while $112 conpPaZnaCs, tile >over uvfi~ers~ In  c ? q ~  - . - 

9%e plm could only lope2a"t iIs , wf thin' the l%rn-Ltc .of the prfor~ 

dac~ees, the .- ~ S g l l t s  of all dSvertc~s fluctua%& with the tzaters 

of  the stream, This Ls, unpestimabPj,  the renso3 w h y  the courcf; 

Lncsrporated the term of all the pr io r  decrees in one judpe! 

It ts to be n o k d  t ks t  the Bergin dl tches a d  the Prf$chwd 

fl dLlx?l318 were nos pemftted eo pa~ t i c lpa tc  in WJC sur+pfzs waters" 

The reason f o r  th i s  is likeaia+& clear. :.3 polnterl out above, 

in velB ve, P&%;L;cl?ar~cl, those dilchcs v: :2e ct7,3oca"c2 a cerlain 



~aoun . t  of water "md no mox-2". The C O U ~ ~  i?ccepted t h f s  a9 

adjud9c~tion that such ditches wo+e not  e n t i t l e d  to my more thm 
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I 
1 

the adJudfca td  righ'ia. On tho ocher hw.d, this does not mem 
, L 

that  the rims of tke Bex*& Pcitcbmac;l dikches vrould n o t  

'I 
, 

I 

fl~c'cutate dot,~n?tlt,wd, ~hould there be a s h o r t q e  of' '133- fn the 
f 2 . . 

ox?seI%a 

I l l w s t r a t i v ~  GT 3 3 s  ia the cwdrt's decrca t ~ M c h  recpirm 

each Wtch to. na in td r ;  o ~ l y  a via* il1 the & t c l ~  but a ~t~elr  

in %he creek fo r  "ir-o measwemeat of b ? r i @ r ,  Inco2ar as 1% concerns I 
those ditches ~ h i c h  ucre entit'cled to "s'\~r?hs r;t,=(;zrsft, it mi&% 

be =ti;ued that the we%: in El3 CFSC~C 32s ?or L'?e pJrpc?se of 
lr  detsrzining when tho yesg;ci;fve ditckcz oj'cre cnt i t lcd  to ou~;luc 

weters", However, ea to dltchcs not en%$>@ to "surp lu~  wz&z?sl', 

ws~?rnInz respondent' s cor&entiog to be corrsct, theye v~ould be 

no &npose in measuring the m%er in tl20 crezk. A 1 1  the ditch 

olaeT. would be conce~ned with r.sould be t2le tic.i;ua3. f'lotv in hk8 

a t c h  as cc,;npwcde wf%h h2a adjuGdrcated ri*t. Tbs fallacy of 

rec$onb&nt's contenklcn bi-cos 8 appsr.ex" ~ h c n  if: is co~sifiered 

thae such 99tci2 obmci3 h ~ d  to m a i n t ~ i n  s ::.t 5n the creek for $he 

meacurenent cc %the Plow I n  the c@eek. Sucl: .- .. ~ l r  could ozly be 

used f o ~  thz puz5pae bf deeermining v~l~en t 1 1 e ~  ;,s a. ahortcge of 

wztsr md the flow in $he creek waa L~adequaCe ti;s sztp3ly a11 of 

the edjuci%c2ted rights, In such case, a11 of the Cltch ovjncrn 

=s rcqulred t o  prop~~trlona-tcl3r. reduce their d11~br320?? t o  absorb 

their  ~ ~ o p o r t i o n z i x  share. of the sho$t$$e, md to ellorv a s~ffLcie,  

, W J O U ? ~ ~  to flow dwn8trea.m to enable tho do:i%s$re~i o~mcx% $0 
I J 

gsr*t2cLpzzte to Ishe sme -rela"tfv@ e a t ~ n t .  
I 

Ang'sthcs Zntcrpr~kation of the decrcr in this cas8 ignnores 
I 
I 

\ 

tino br;zuic tenets of Intcpprstation, The dcc~cc srust be tdiW cc 

.a tvholc and e2ch part reco-ncilgd w i t h  t'lc okhcr. 3fis rce have 

.&itcap%& %o 60 by s410~%ng, p ~ o g ~ e s ~ i v ~ l y ~  ti12 G C ~ S  of t3e pr io r  

decrcea as 1ncorpora"ucd .S.n%hc decrce en-tcred 5.. 329s sult, :::i3!1 

I 



my edditione ehercG0, mid the addftfonaL Ifaitztlcma the decree 

pl ic<d  upon reapondect; m8 aloo the additional provisions 
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C I : ~ ~ ~ % C ~ I J ~ C  ~ v e ~ - a l l  7% a12 a_f the pastlos. Absuyd r e o u l t s  would 

be reache?. were ure to attcni3t. to interpret a portion of the dscre~ 

Fbfihout c o ~ s f d e ~ f n g  f ts affect upon 'other p m t a  of Vie decree, 

t!c feel that ft 15 not nocessrry to belabor the polnl 

f2nrot;'ner, 34; seen8 clear kha$ the court 6&d not go to all the 

could 

562 ' I  1r;;"cae" 'incl?c~ CI:~X:;:I tileis d3-tcl-c~~ (fln~egcndent of my 

a'~.p~rsgrfat%on thrsuss  u ~ o  ~ c a a t o ~ : ~ ) ~  'before C O S > ; ~ ~ ~ ~ ~ C ; B  tiere 

en-bitled to receive a &YO:> of v~atxx= O U ~  of D ; i ~ c i ~  ~ e e k .  Qn -f;he 

cr;nt~~q7, 9t seema obviot;s "Liat the couri  establfsked an over-all 

pLm ei:?lx~acing a91 divcrtera Fjnoz~ the crecli:, with e&gb o f  the 
--? 

. . -  

resneaf;ive ~ 2 ~ 5 k t 3  fluctmxtxtng un or &ic!m, depnd lng  upan c h w e s  

- 8. - Re~pondcnt is r;uilt of contempt f o r  
VLEXX~~Q'~~  02 *+ UJC S C S ~ ~ C ~  

t3e  Clzc~es faz this cast, Dlsregcrdii~g $or ;lz nczcyit 6osplaZn&~tse 

EOXJE v~ahel? at t i ne s  "inm ever: %&a iust";erp~@.F;zLiut? of the decree 

e n $ i t l ~ d  5% $0. 1% presentad no ~eanuramcnG oi' iC8 use durPn3 

ths pel~isd %n yuestiian, but relied s o l e 3  upon hyyod~fic-t;feal 

raeasurcments, f o r  -the raseon LhAt  5% ksd no method of mezr~uring 

the :,ta.t;e~ 2% took d u r $ ~ s  most at" the si~nrner, of' 1960, In @hEa 

.rcspcc$, also, it coflmit5cd a conlex~3t af thc cosr%, f o r  I t  

. &pored  tbc pmv2sions or  t i e  decrs? ~ s q u f x 3 a ~  3.t %o maintain 

measurlag deaicea. .Th18, msponeent fmc2y adnfts, Zt ~furtkr 



7 .  - 1 
' , , . 

, a 

. .  
. , 

adLilts that at .treeon% tth ememurig dev5cccs iC has ino ta l l ed  on . 
I 

2 its'-loves I U l l  MtcP can b~ 80 edju3ted th& i f o  diveraioa thr&pfil li 

. . 
; ti 11 ie teninea  by its pa& pcrropaGco. I 

3 

m 4 

1 ~ h i l t ' d i t c h  c m  fa? exceed %̂ Us adjudicated r l g2 to .  To v~i2ad ex'ccit 

1 % I d s  represents g o d  fa i th  on behalf of rfs:~ondent can only be .. 
I - 

'I 
8 man;ddeie of the decree that 5% i n z t d l  appo-,ria%c oeasurlng 

I I 

6 
. . -. . 

I' 9 j! Ce~Lces. Resl;ondent has be& iqp?oprla'cini: u & e ~  "by y e o s "  and I 

I 
i ft; tl;ould aecm &hat= raga~dlcss os" any d-lversfoa sf ?satera 

ob7A$atiuns under the dec2es, dtn adg~dicatio~ <DL' i ts  contempt is 

I , . .  
. . . a -; 7 / rooporibenf has violaeitcd the decree by i ts  t o w  eldisregard of the 

. 11 

&'I v d m  only mstA>od by kzh9ch 2% cm be mado f;o realiza $he extant 

and nckurc os" ita o'i;lQa"cuns, 

PUGH & WEBSTER 
ATTORNEYS AT LAW 
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-&?'% C , p r + ,  {:+ 
< s i r  -*... -.i a ., . a :..":1.:c,?* 

-.c 
d u r e i 3  :; -? &cue2 

Attorney f o r  CuaplzLnan3 Emna C. 
E1eBness;y 

A$tsmsys f'or a32 other ComplainmCs I 
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. STATE OF CALIFORNIA L 
C O W  OF Teharia 1 " 
1 am a ritizen o f  the United Swer and a resident of the county aforesaid; I am over the age o f  'eighteen years and r~o; 

business 
a party to tbr witbin abovc rntitlsd action; my residenc6 addres~ is: 

rt r 
( ,)o 3io Sl;pcct'c, Zed Bluff, Cal i fo rn ia  

On 3Tovember 2 , I&&, 1 rerved the within ~2 n -!; c. I O , n a n g  

C resyondku;~ 
on Ibe defendants and/ i n  raid &ion, by placing a true copy tbsreof enclosed in a sedud envelope 

,-icd 2 -. . *- ' - 
'iuith postdgo tbaeon fwlly prepid, in  tbs  United Sfates ~ O J :  ofice mail box @ 

J A U ~  A . +Cdi.i'oznia 
addres~ed us fo!iowz: 

K'~so:I'FcI,c, f"I~.-Icovii;~ 8 VandcyZ aan 
A t ' -  ,,o -q;layz 2 ;  2 ~ ; ;  \ 

$2:: J S t l e e ;  Ijtrild$;il; 
&ii.i-a.=icnto l : t ,  C;lil.hi'or.~la 

Ea:eczted on Ncrvcmbcr 2, 2951, 
rt Red Bluf f ,  CaliPs,+..La. I c w t j j ~  (01 ~ B C I N C ) ,  Y E ~ W  p ~ d j 7  4 pc~jxcry,' tk 

foregoing is :rue and correct. 
.. . i . ~ y - C ,  i * 2,f!-;~:.' 

Date 
(Signatwe) ' 
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Attoroeys for Respo~dent 

ALFRED M. Z-EARTCK, e t  al, 1 
. 3  

Plaintiffs , > 
v5. 

Defendants 

BUD RAY ALEXAi?ilDER, et a1 
No. 4570 

F O R t J m  BRBS. PROPERTIES, a 
corporation, 

\ 

Respondent, i 

Tn3.s proceeding was instituted by comphai~iants , owners 

2611 of downstream water r ights  on Digger Crezk, t o  have respondent 

27 11 Forward Brothers Proper t i es ,  the m e r  of upstream vater r igh t s ,  

2811 held gui l ty  o f  contempt for alleged violations of the February 24, I 

3111 Memorandum received November. 3 ,  '1961, and is b e i ~ g  cubmittted aa I 

29 

30 

1927, judgnes-rt in @Elis case (hereinafter called "tfrc 1327 decree"), 

This memorandum is in aast~er to Conpla-knants ' Openire 



person cnmst be, held guilty 

. "11 ere cleaxly and apocificaliy prohibited by the t o m s  of thz 

- ' 1 1  1927 decrei  might be consexxed ";o prohibi t  rcsps;rden; from 

'11. diverting i6s fir11 decreed rigiTfs in t k e s  of xi+;ar s'nostaga, the  I 
'9 

decree zkctwi-bere c-,a%aicc G clealr $ 3 ~ 3  ~peciff9:  p r ~ h i b i t i o n  to t k & t  
10 

ef fee@, Ar=csrdf:-~;;i~*, i::..;spomden& ca~not ba he16 g-cii ty of corntezq S: 
I1 

for f a i l i n g  to p x o p o - r ~ i o z ~ t e l y  reduce Pes djivers$ori~ in  thz s w e r  

Z 
12 

4 of 1966 in r;.xdar to 6112?r2 the at;'.~il~63.~ bqpkg srigrlt eonpf8inszi-t~~ 
5 
P: 

13 
The 1323 decree, h~~:.r?2vcr, mans vhst LC ssys and dscs noZ: 

w 4 
a 14 Z BLL:  

:z;f require respondent to reduce i&s decreed d f i ~ e z ~ i e ~ ~ d  cerrelathvely 
A d 1 3  

5 4 ,  15 
' $ m u O !  ~q3.gh co~~p2aLwmts when there f g  a Wi398r  ~khOz~ag~+  #-- L~:~it: bairx,q ao, !&<* 

u p , g  16 
g z m c ,  ehc vislsxtisns of the decree allaged by eonplainants arc.: by thebx 
( J , O ' r $ ' J  
O E C P Z  i 17 F I 
2 4 g ; :  'own admission re i&cF.ply  minor". Even as to those alleged m i m r  
9 c' 18 u u  
z v%oXa$;isns, coap$ainanes have failed to sustain $heir burden of 
g 19 
Y px ov in~  beyond a xeauoi~able doubt thar; resgondeu~ .eras gulEl.t;y in 

20 
the GWF 95 3.960 o f  drEvezti.ng =re t.;PtiCex than decreed to 9t, As 

21 
to $ 1 ~  ausrinte~xmrc sf t11a 1mte.a. ma&url~.g %2:fcixs, c.;E&ch were ockg- 

22 
fnally %nstalLed by raepondent mder the ddrgction c3f tfae er,~hcesr 

23 

I I nppeslizh.9sed by .the Csctxt paxsdant to t h ~  1927 decree and were la ter  
24 I 

destroy cd by flood deterloratioxi, upon responden% Zirs$ rc- 
25 

ceitrtng complaints ccsnssmLS.ag their absence, in the stmmer of 
26 

1968, the F Y ~ ~ X S  were proaptly recons~ructed. 
27 

P FXSPOa3lDE%T C-AlQ6"OT BE Z%EIW) GIJILTX OF 
CQ5,\3TEXiXE F83C DZB;VERGIlTG FLGdS kJ'iIXC41 
IT IS EETZ3TED TO BXVERT BY TLB PL4Pf.i 
WOP?S QP TIE 1927 DECKEE 



divers ions from, 

\ 

Digger Creek lower than diversion 

r i g h r s  which the decree awards t o  it. They concede tha t  while the I 
decree expressly provides fw proporeionate reduction i n  

by complainants in  times of & c r t  supply, there  is  no sfmilar pro- 

vis ion  governing respondent ' s divers ions (T. p. 11, l ines  4- 22). 

The b u r l  of t h e i r  opening memorandum (pp. 5-13) is  

to persuade, the  Court, however, that th is  difference i n  language 

means nothing, and tha t  respondent should be punl~.hzd f o r  contempt 

because it f a i l e d  t o  cczply t~l?;: obscure in te rpre ta t ion  of the  

decree that  took co~;:pla>i;:3x=xis eight  pages of closely reasoned 

argument t o  explain. 
4 

Complainants have franfily s ta ted zkat "what i n t e r p r e t a t i  

' is going t o  be placed upon $he 1927 decree t h a t  regard" 

l ines 24-25) is "the very basic issue and actulrlly the fundamental 

reason for t h i s  proceeding" (T. p. 14, lines 4-5). They concede 

that i f  t h e i r  in te rpre ta t ion  sf  the decree is wrong, respondent's 

al leged violat ions  "are re l a t ive ly  minor" ( T ,  p. 16, l i n e  4.). lhuh 
by t h e i r  own adnission, comglaina12ts are seeking through the devic 

of a contempt proceediri oscablish aa Lnterpretation of d3e 

1927 decree which is more t o  the i r  l ik ing than FZs plai-il words. 

It is c lea r  chat even i f  complain~ats ' i z te rpre ta t ion  

were correc t ,  this contempt proceeding must f a i l ,  14s the Califor- 

nia Supreme Court has said: 

"TO hold a person gu i l ty  of contempt f o r  v io la t ing  
an injunction, the aces const i tut ing the contempt must 
be clearly and ohtbitec. by the terns of - 
the  rnj unc t ~ o n .  TImi! igl.:*::;y bound by an 
injunction must 'E;e able to Zc",,zn&-e Fzom its ~ C 3 ~ 3  ??hat 

32 1 1  Nowheze i n  the 1927 decree I s  tlzcre a .,7,ear and spec i f ic  

- 3 -  

Ii 
4 

he-may and may not do; he cs~:~; :  1;- held g u i l t y  of con- 
tenp2: f o ~  violating an inji;zzccEc,, %::st is uncertain or 
ambiguous (Pbid,) , j u s t  as he nay n0.l: be held g u i l t y  of 
violat ing a criminal statute thae faPls to give him 
adequate notice of the prohibited acts". (Crunton v. 
Saperior CourtA 20 Cal, 2d 202, 205 (1942) , enphas hs 
added; see also Weber v. SupcrEor Court, 26 Cal, 2d 144, 

; Nota-v, Superior Court, 191 Cal. 501, 
; k a t t s s  v,,Superior W t , 3 0  Cal. App. 2d 

641, b49 (Xwmearing denied.) 

. 

, 

' 



water shortage of the flows decreed t o  it, ff such a prohibitLon I 
a 3 is In t h e  decree, i t  i s  there only afeer tortured cons t ruc t im of 

4 the language and cannot furnish the  bes i s  for a judgment o f  contemp . I 
:j 

14: TfE 1927 DEGREE DOES NOT REQUIPS RESPONDENT 
6 TO REDUCE 133 DIVERSIONS ZN TDES OF l.?ATER 

Sf-fORTII,GE IN OXDER TO SI-LOIP9;: Ti AVAILABLE 
7 SUPPLY W ITM cO~'iPbPIx~~.mm 

Respondent cannot agree t h a t  even by in te rpre ta t ion  I 
911 there is a prollibition i n  rile 1927 decree against respondent 

1011 diverging during per iods  of water shortage ths flows set forth I 
111 as its e n t i r l e m e ~ t  c..lc; ihe  decree. A cnrz2ul analysis  af the I * 

z 12 '1927 decree m d  the three earlier judgmeofr; xhich vcre incorporate 

3 
0: 

l3 in to  it shows that complainantst interpretation is  permeated w i t h  
w 5 
0 z "5 14 error 
4 3 Z - f  

15 
d l ~ ~ ~ o ?  

Tine first relevant judgment concerning w a t e r  rsj=hts on 
' 9  

* 6 Digger Creek was in the case of ~ r a * s b u r ~  cf a1 v. d w a r d o ,  et a l ,  0:Eoo"  
X l r U ' - ~  
( O O , $ U  
o t . ~ E  17 Tehama County Superior Court No. 2213, hereinafter called "the z 4 ; s  
y- - u 

2 ' 18 Gransbury decree". Tie official file of that case has been admi 
Z 

2 in evidence in  this proceeding as Complainants' Exhibit Eo. 5 (T. 
Y 

201/ p. 32, lines 17-24).  That acticn was initiated by claimants of I 2111 water r i g h t s  to Digger Creekthrough the Croaker and Hurtt ditch I 
221/ against  persons upstrean who claimed rights t o  divert from Digger / 

261/ Edwards and Garrison Grahan ditch. No diverters upstream from thel' 

23 

24 

25 

Creek through difches then Icnotm as (1) tha Boole and Wilson di~ch, 

(2) the Forward di tch ,  (3) the Edwards ditch, (4) the  W i l l i a m s  

d i tch ,  ( 5 )  the Randolph and Gauthier die&, and ( 6 )  the ihrshall  

2'7 

28 

a 29 

30 

31 

Forward ditch were sued. 

The decree, filed August 12, 1599, z~~arded  specified flow; 

in mi.i;zrls inches under a four inch pressure t o  each d i tch ,  as ~7e11 

as an~:llot~ar.c- to t h e d i t c h  of,#lJ. 8. Gr&am,whowas no"Lpparty 

(Pars. First-Eighth). 'ihe total of these flcm was 600 inches u n d ~  



o r  grea ter  than 600 inches the  r i g h t s  of the owners of each d i t c h  I 
3 would be proport ionally decreased below or increased above the  

4 spec i f i ed  flow r i g h t s  (Pars, Ninth and Tenth), 
,b 

, .5 It is  pa r t i cu l a r ly  important t o  note t h z l  while t he  

6 ac t ion  apparenrly began as an adversary proceeding, the  decree 

711 was s t i p u l a t e d  t o  by a l l  parties. Included i n  the  recitals of the I 
Gransbury decree is the  following declara t ion;  "And all of t h e  I 

g s a i d  p a r t i e s ,  by and thrdugh t h e i r  s a i d  attorneys, hcving agreed 

--- 
If s e t  forth.. . . Xn otiler words, the  e n t i r e  dec f skn ,  tncluding the  11 - 

1211 provision that the  Dwners of i t s  various  ditch.^ would share t:i'.;- 
z I 

ava i lab le  supply i n  times of shortage,  was .b agrcenent. In this 

highly  s i g n i f i c a n t  respec t ,  the Gransbury decree d i f f e r s  from a l l  

of the  three subsequent decrees,  which resu l ted  from Court deci- 

s i o c s  on contested issues ,  Had the owners of the  various d i tches  

i n  t h e  Gransbury case chosen t o  contes t  t h e i r  respec t ive  p r i o r i t i e s ,  

it is  highly doubtful chat they would a l l  have been held t o  have 

c o r r e l a t i v e  r ights ,  

2o 11 Under Ca l i fo rn ia  l a w  governing r ights  t o  the use of the , I 
2111 flow of a stream, rights are co r r e l a t i ve  only among riparian I 
2211 

propr ie to rs  (Llnd~ein ZTr.i.cn ?$alater Co. v. Fu l l e r ,  150 C a l .  327, 335 1 
2311 (1907); Calsbad e tc .  Co. v. San Luis Rey etc. Co., 78 C a l .  App. 2d 

2411 900, 911 (1947) ) , and not  axgong owners of appropr ia t ive  rights, as I 

28(1 presc r ip t ive  r i g h t  and those against t&oa has vested E. Clensn u 

25 

26 

27 

t o  ~7hom first i n  t2me Is f i r s t  i n  r i g h t  (Jozrger v, Pacific Gas & 

E l e c t r i c  Co, , 207 Cal, 8,  26 (1929) ; see also Hutchins, The C a l l 2  

n i a  Law of Water Rights (19561, p, 132), o r  between <he owner.-of a 

j2/1 claimed nor had riparian rights i s  demonstrated not only by the 
I I I 

29 

30 

31 

IIorst Co, v. Tarr $$in. Co., 174 Cal. 430,  436-37 (1917); A k i n  v. - Slencer, 21 C a l .  App. 2d 325, 332 (1937)). 

Ela t  e l l  the parties t o  t he  Gransbury decree ne i the r  
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and their successors and none of them can now go behind it (Ednonds 

v. Glenn-Colusa Xrr, D i s t ,  , 217 Gzl. 436 ,  439 (1933); Eudson v. 

Uki& t?ster etc, Co,, 55 Cal. App. 709, 716 (1321)). However, as 

was borne out  i n  the l a t e r  cases, it is equally cle0.r that the 

Gransbury decree could not bind persons t~hosc  r igh t s  were not 

adjudicated.  (3 .  D, Flo~rmoy Co. v, Cuffman, 195 Crr i .  107, 109-10 

(1924). X n  fact, i n  each such l a t e r  case, r i g h t s  ~JZ'lich had not 

been involved in the Gransbury case were s o  defhed  and adjudicated 
, 

as against holders 0% r i 2 h . c ~  which h 2 d  been involved in the - Grans- 

bury case ther the  Grans5uzy r i s h t a  werezubordinated to them, 

The nest re~ei7aX judgnen: conce;r,j-ng water r i g h t s  on 

Digger Cree!: was i n  the case of IY'clls v. Pritc;d:.:rd, -- already men- 

tioned. % a ~  judgment was filed thy 27, 1913+ 39 t h a t  case the  

p l a i c t i f f s  were a l l  the pareies t o  the Grrsnsbwry decree o r  t h e i r  

successors,  'lhey sued to enjoin upstream diversions by He N, 

Pri tchard ,  Tl~omaa J. Pritchsrd, and L, A, B~ezgen, whose r i g h t s  had 

not been involved i n  the Grambury d e c r ~ e ,  on the claim tha t  

plaintiffs owned the r i g h t s  to the eneire f l o ~  of Digger Creek. 

B,. 5'. $founts w a s  also sued bu t  the d i spu te  with him was s e t t l e d  by 

stipulation. Except as t o  the  r ights  of  he North and South Eerger 

ditches,  none of the rights of the  upper Forward ditches involved 

i n  the present contempt p r o c e e d i ~ ~  were kn issue In Wells v. 

After the case was tried, the Court stated as follows 

wich respect to the  p l a i n t i f f s '  claim t o  the entire flow of Digger 

Creek: 

"It is evident tha t  it is not true as agaZnst these 
three defendants that the plaintigfs are entitled to takc 
and use all the waters of Digger Crezk, and really the  
q ~ ~ e s t i o n  for the  Court to decide is  how much water, i f  
m y ,  each of said defendants is e n t i t l e d  to as opainst 
the  haintiffs in this action, I£ the degenTants are 
i b i s  the g ln in r i f f s ,  ro  cake a n  02 the  
waters of mggcr ~ r e e r t  en, ~a the in te res t  of a l l  
par t ies  2nd f o r  a proper decision o f  the case it becomes 
necessary for the C o u r t  to fix the mount in inches 
which each of saLd deEendants is en t i t l ed  t o  take from 



Thereafter, the  Court considered the contested claims of 

the three defendants . 
A s  to defendan% Thomas 3, Pritchard, the C o a r ~  found 

11 that LLs d i tch  was one of the very o ldes t  on the creek, his notice 
7 I 

I I of approprie t i in  h~ving E e c z  f i l z c  2.a 1273 and water taken out  soon 
8 I 

I I thereaf rcr ,  p r io r  t o  the i r - i t iz t ion  of the plaiz t i f fs  ' r igh t s ,  
9 I 11 From the evidence the Cxrt found fur ther  that the a ~ o u n t  he actuzb 1 
10 

A s  t o  defendant H. N o  Pritchzrd, the Court stated: 

11 

12 z < 
4 
IT 

13 
w 5 

,,: 14 
55.2 

15 
' $ m u ?  
P ( n t j = i q  
s > u - b  16 
O $ z o g  
x l i m ' - y  
m ~ - r : o  
0 E (P r z 17 
z 4 : ;  

u 18 0- 2 

1 I The evidence shoscs he has made entry upon 160 Rcres 
of government land through ~fnich Digger Creek rum. 
It is  therefore riparian t o  sa id  creelc." (Opinion, p. 6 )  
- -  , . .  . , 
. I  - . . . - .. \ ' . . . . 

The p la in t i f f s '  contention that this defendaat's claim as a r i p a r i a  

ly used 2nd appropriated d i d  no t  exceed 125 li;incr8a inches. Cn t l -a  

basis ehe Cour-stated: "As t o  this defendme, t hz  decree w i l l  be 

that he is ent i t led  t o  take fron; Digger Ure~2i Llrcuzh h i s  d i tch  

one hundred and fmenty-five rnjner's inches of wzt21"' (Opinion, p.5). 

Thus, the right decreed t o  Thomas 3. Pritchsrd i n  - T,:zlls ,v, Pr i tchar  

w c s  an ~lppropriat tve ril;ht, based upon the  f i l i n g  of a not ice  of 

appropric'cion . a d  actual use of wa te r  p r i o r  t o  the i n i t i a t i o n  of 

the  p la in t i f f s  ' appropriations. 

11 A s  agaicst an z p p r o p r i a t o r  ~ h o  is  tal.cing waters 
from the creek, i c  Is suEEicient f o r  the p l a i n t i g f  t o  
allege h i s  r i p a r i ~ n  owcership 3rd F Y right co khe waters, 
without alleging the mount,, , (Cpinion, p.  7).  

23 

24 

proprietor was nGt su f f i c i en t ly  alleged, wzs rejected by the Court 

as follows: 

28 

29 

30 

31 

&L-air>.-.f-c~& --. - ' ..-&re u 2 L h Z . ,  - ir -. .- rub- L - - ~ - c c ~  L- .- ~ k i e  pdr-&Gs :- -U 

the Gransbury decree weye atprapriative, 
rC m e  Court potnted ou t  t h ~ t ,  w h i l e  this defendiint as an 

appropr ia tor  could n o t  diver t  .c:ntcr as % a h s t  the plein:iffs, who 

32 I I were prior appropriators, I c  is the  Law of t h i s  Sta te  that a 

Ir. 



riparian propr ie tor  as such has a r i g h t  t o  use the waters of 3 

stream flowi11g through his  land for  domestic and stock purposes 

and a reasonable mount  f o r  i r r i ga t ion"  (Qpi~fion, p, 7). Accord- 

fngly ,  the Court conclttded t h a t  this defenzant w a s  "entitled t o  

take through his ditch and use oh his  land f o r  household, domestic 

and i r r i g a t i o n  pur2oscs a strem not  excecdiq eighteen inches of 

Wates:e (Opinion, p. 9). 

The r i g h t  decreed t o  defendant II, 3, Witchard was, 

-. thr;refore, rz z i pn r lm  r i g h t  FJIILC?~, l i ke  Thizma~ ,, Pritcharcl ' s pr ior  

~ p p r o p r i c t i v e  r igh t ,  was superio-c t o  plaintiffs \2propr ia t ix~e 

r i g h t s ,  

As to defemhnt L. A, Bexgen, the  Coure found t h a t  he had 

ac tua l ly  irrigated l a d  ovmed by him upstrean from plaintiffs by 

diversion from Digger Creek of 20 inches on the north side of the 

creek and 50 icchcs on the sout=h s i d e  of the creek, and t h a t  his 

claim of title by adverse user was a v a i l a b l e  t o  she extezlj-, of such 

a c t u a l  use (opinion, pp. 10-11), %us, the right adjudicated t o  

this defendant was appererntly a prescr ipt ive right, which was 

supe r io r  t o  plaintif 3' dssas trean appropr ia t ive  rights against  

which his uses were adverse (Akin -- v, %ricer, 21 Gal. App. 2d 325, 

332 (1937)). 

The Wells v, Pritchard decree, f f led Suae 9, 1913, 

provided tha t  p la in t i f fs  w e r e  entitled to all the water of Digger 

Creek except as decreed t o  defendants, and defendaats' rights 

were described comsisteu~ly w i t h  t he  discussion i n  the ~ourt's 

opinion, arere is not one word either in ehe opinion or the decree 

t h a t  remotely suggests t h a l  in times of short supply, when plain- 

tiffs had less than 600 incZzes t o  divide m.ong themselves under the 

Gransbury decree, defendants had the obligation eo reduce their 

diversions below t h e  flows awarded t o  them. To the contrary, as 

disclosed by %&e foregoing ana ly s i s  of i t s  o?inicn, the Court 

clecrly awarded the defcndaws specific d;iversion r i g h t s  't*311ich were 



r i p a r i a n  proprietor as such has a r i g h t  t o  use the waters of 3 

sCreanl f lus ing through his land f o r  domes~ ic  3.nd stock purposes 

and a reasonable amount for i r r iga t ion"  (Opinion, p. 7). Accord- 

ing ly ,  the C o ~ ~ r t  conclucded that thLs defenzant was "entitled t o  

take through h i s  ditch and use oh his land for household, domestic 

and i r r i g a t i o n  pur2oses a stream not exceeding eighteen inches of 

wa.cel-il ( O p i ~ i o n ,  p. 9). 

'i'I1c r i g h t  decreed t o  defendant I;. N, 2ritchard was ,  

-- therefore ,  z ziparian r tghr  which, like Thomas ,, Pritchard's prior 

gppropr iz t ive  r igh t ,  was super io r  t o  plaintiffs ' c p p r u p r i a t h e  

r i g h t s .  

As to defendant L. A, Blzrgen, the Court found that he had 

actually i r r i g a t e d  lznd omed by hLm upstream fr~rn p l a i n t i f f s  by 

diversioiz from D i ~ g e r  Creek of 20 inches on the north s i d e  of the 

creek and 50 i ~ c h e s  on the south side of the czeek, and tha t  h i s  

c l a h  of t i t l e  by adverse use r  was avai9.able to the extent of such 

a c t u a l  use  hion, on, pp. 10-11). %us, the right adjudicated t o  

this deEendant was apparently a prescr ip t ive  r i g h t ,  which was 

superior t o  plaint i f%'  dovaarrem approprkative ~ L g h t s  agains t  

prhkch h i s  uses were adverse (Ak3.n v, Spencer, 21 CaL. App. 2d 325, -- 
332 (1937)). 

Zie V e l l s  v, pritcfiard decree, f i l e d  Sane 9 ,  1913, 

provided  hat p l a i n ~ i f f s  were e n t i t l e d  t o  a31 tha water of Digger 

Creek excepe zs decreed to defendants, and defendmts' r i g h t s  

were described cons isterr Cly t . 7 i  i3r the discussion Ln the court's 

opinion, There is not  one \ford eb"Lhe rn cl-ie opinion o r  rhe decree 

t h a t  reaotely suggests that in times of s h o r t  supply, when p k i n -  

tiffs had less than 600 iz'zchrss t o  divide m.ong themselves m d e r  the 

Gransbury decree, defsndsnts had the obl iga t ion  Co reduce t h e i r  

d ivers ions  below the .  f l o k ~ s  avarded t o  them. To the contrary, as 

disciosed by  he foregoing analysis of its o?inlcn, the Court 

c l en r ly  awarded the def ends-s specific divers icil r ights  which were 



prior  and superior to Elas ~igh;'nits of the p l a i r ~ t l f f s ,  Had tho Court 

infended ghat all the partier, s l ~ o ~ l d  have corrclati.vc; rights under 

which E ! ~ O Z ~ - G S   ere to b2 sh~red prop~rti~nat~ly, language siailar 

ts z 2 . t  ursed La trhe Gsorsbury decree to reach %tst rssrz1.n: could - 
czsily ilnve been included, TEie f ~ c t  tluC FIZC~I langt?lulge was no2 

iricluded car&h8 t &a Q ~ o r c d ,  

Lt is s i p i f F c = : ; k  also that rha rigilffs dr:cxecd to defend- 

m t s .  T ~ O D ~ S  J. PritoL,, , ,  ii. I. : 2nd L, A. Bcrgen In 

ths V:2?,'Pg ,v, P;::T,1E-,e?irx < :,.,rrcs were deacr;, ... 
WUI_ -*I- 

. 5 ; ~  t e m  ~ P E  inckeu 

dcscriboti i-n t o x ~ ~ s  o f  J:c.rl%cc u z l o ~  a Ecri~r. $ . r ~ h  L,--js-;r?. tkS.3.o 
7.- (LIUIyI - .LI  U --.I. .Mu - -NIY 

v, &@Z~X ~ 2 8  ineE:ituted i.2 2.911 cir~d decided ir li.13, r e l l  oZti.r 

ths ar2q"e.m is, 1901 of t t ~ o  etaC2z"eoy ddefki.&'tkaa a? senndard 3izer7r 

i r k &  se mecn%r~g i n  e f f e ~ u ~ 1  & I ? C ~  of f l tv  under c E inzh ~ X O E S ~ T O  

( C d L f .  Smts. 1901, c.  222,  p. 650, B d r  1). 1172n~5, we agree w i t h  
- .  

co~;itl;inants ::la5 %he & E L ~ C ~  of 3 ~ p ~ c i t : i c a i L ~ l n  cf P X ~ S S U ~ C  &XI 

describing tth Pxitcliard axid Bergen rights ~ ~ 2 n a  chat: they arc- in 
1 ! ? terns of miner 8 ir.chn-n urd-x e 6 l n c i ~  pressme or big Lgnches" 

far;% relcvanb: juds~3;ie conce~xlrtg Digger Creak xacer 

r i ~ h ~ , s  prior to ti2e 1927 decree was &-i r!xc c;;;c of R ? r c i s u  d. 
\ -y*II.ywi .Ip*Lp 

v --------.-? E X  3 .  Tehmd Cexmey Suparlor Gokrx$ ito* 3227, That 

7"Y'. 3 judg~e-asz %ti$ 2iZsd O s t o b x  16, Ell?. a f f f e f a P  fils of thae case 

bas b e m  admitted Ln evieeilce in t i d s  p r n - e e d i ~ ~  as Co3zpZelna?ts' 

fi<~IE~t kio. 7 (T. p.  3?, l ime 12-12]. Xn thoi: ease the plaintiffs 

iksuk,  sued the ozacss sf the Craoker digch, The judgment 33s that 

as agair~st the dcfcnd~nts, the &I"o plaintliffo had. 5ie ri-gha: zs 

%f",rzants 2x1 C C ; ~ O R  to diver t  into Chzir d i k k  and C S . ~  70 ;ln.a=hes of 

Lqztcz of Digger Creek Zrm October f r~~tif. J:. '; I ,..:.d 40 2richi;a 

- ze - 
- 



from July 1 u n t i l  Octaber 1, mzssmed under a fqw inch pressure,  

and were entitled t o  I-iave e r ~ o u ~ h  w t z r  f l o w   dot^?^ :he nain charmel s 

Digger Creek to cne head of their d i t c h  t o  enable them t o  d iver t  

such ar~omts. 'In t h i s  judgment, as in V e l l s  v. Pritchzre, there - 
was no provision for the sharing of shortages by the parties during 

dry periods. 

PIakii;: the same error as compizinants in the  present 

contempt prsceediag, t'r11.3, defendants i n  Rarr lson v, Yaler believed 

thtlt the p l a i i l t i f f  s ' ri:;hcs were, i .~srt"rtcless, sitbj ect to cedu~tioi - 
5n periods 02 shortage Lfi w d e r  20 preserve sorile watzr 2or the de- 

fendants. laen n shortage occurred in ink Smi:er of: 1920, the 

defendanes diverted water Lnto the ir  Croaker di.t~Pi a"; tines when 

less than the xequired forey inches was reaching  he Ikr r i son  d i t ch  

Upon the  i n s t i t u t i b n  of a contempt proceedi~~g by the pla int i f fs ,  th 

Court rendered as opinion filed Sepeenber 15, 1920, i:il ~\rh.ich the 

defendants' theory concerning the sharing of short supplies was 

sharply re jedred: 

"1n order tha t  there may be no rcisundersranding of 
. the propasiffon,  thc Court dccms it pzopez to sta te  

emphatically t ha t  by the dzcree it was adjudged that the 
pla in t i f f s  haw f o r t y  inchcs oS wzter flow to &Lc head 
02 t h e i r  d i t ch ,  111ere is no quest ion of tile pro~0rt; ion - A .  

&$ pro rata. The decision was absa iu t i  t h z t  f x t y  ir.ches 
shaxlld flat? down to. t h e i r  d i t ch  when there was that much 
water f k ~ ~ ~ i n g  An t he  creek and the o ~ ~ m e ~ s  or" the Crooker 

It should be noted that t l ~ a  o~n~ers of the Croolcer dlcch 

have apparently still not learned t h e i r  lesson. In the sumner of . 

1960 when the Harrison ditch was receiving practically no blazer 

(T, p,  266, lines 4-25; T, p, 270, lines 6-91, water t72s still 

,iling diverted into the Crooker ditch (T, p, 254, l ines 16-12; 
n T, p,  255, l ine 17 - p, 257, l ine  5; I. p. 272, line 18 - p, 273, 

l ine  2). in direct vio la t ion  of t i e  Harrison v. Uler decree and 

Paragraph 13 of ehe 1927 decree, which incoxporated the res t r i c t ion :  



o f  the Harrison v. Kaler decree. IL: is interesting to speculate 

why the owners of the garrison ditch r igh t s  chose to join as con- 

p l a i ~ ~ a n t s  in the  present ' c p t  proceeiting against respondent 

instead of tzking action against the Crooker ditch owners, who 

were clearly in contempt, 

Our chronology now bring8 as to the 1927 decree. The 

case o f  Berr ic lc  v, Fommrd was  broeght by the owners of t he  --- 
Croaker diecl~. Prcn? t3-lei~ comp1;Ln: it is clear tha t  as orre of 

their  roejor objectives "c-'cy sought Co es8-,aE1islA a r i g h t  t o  a one- 

fourth proporcicnate share of ~ h c  flow of 9igger Zrcek (Complaint 

in Herrick v, Faxward f lled Octr~ber 39, 192.3, 2x2. V, Prayer --...- 9 

r ( b  In other wards, the mdmers 02: t h e  Croaker dirch were 

t ry ing  then, as zhey are nov?, to enforce correla tL~jz  rights in the 

&lot? of Digger Creek as ,?~aiLnst all the defendsn. .~~,  

21e only aighrss brought in issue in Scrr ic l~  v. Forward 

which had not previously been adjudicated in the. G P ~ I S ~ L I Y F J ,  %Jells 

V. P r i t ~ h a r d ,  or liarrison v. Falor ccoes sz r e  the r i g h t s  of the 

defendants Famrard in zXie pensgoel; or 21ii.1 d i t c h ,  1;11e Rzi~da l l  o r  

Wilson ditch, "Lha Campbell and Grecn ditc& a1:a the Lovef s P i i l l  

Branch oC Digger (3reei.c. (Tile r ights  t o  fihe :?ry2~;, cr~d South Bergen 

ditches, wl-ric'n ~ h e  k ' ~ ~ ~ l z ~ d s  had acquired by tliic ci-:ne Che casz of 

v, Fort~sxd was f i l ed ,  had pxevions'iy Seer\, sd judica ted  in 

k J e l l s  v. Pr i t chard  as we have seen.) One of complairxints ' basic 
.LL-----L 

errors in kheir posi t ion -in the present proceeding l ies ia their 

Complainants state chat these previously unzdjudicated 
i I r i g h ~ a  of the Porvjayds were the  only ones which the Court could i n  

any n2y l i r ~ % t ,  because the m e r s  02 all of the other divers ions  

%:I20 vere parties t o  the action held adjudicated rights under the 1 
three p r i o r  decrees" (Complainants ' Opening Iiemorandwn, p. 9, lines 

18- 21; sco also y. 9, lines 3 - 4 ) .  In other  words, cozplainants 

seem Co believe tha t  once Cheze has been a judgnent dcfin2ng water 



2 become f ixed and i m ~ u t ~ b l e  asninsi: a13. c i~e  taorfd as though the 

rn 3 judg;r,e~t tierc -- i~ Fen, ' f ~ i s  2s d i r e c t l y  contr-lrg not only to settle 

4 IQ~J (.I, D.  F3our1XLCo. v, - Ccffn?nn, 195 Csl. 107, 109-10 (1924) ) ,  

, but also to the decrees in both !Jells v.  Pritchard and 

6 1 % ezch of tEr.27. rights y~evious ' ly  adjudicated in the 
! 

7 Gransbury decree were 1i;:Ltcd by 1 :>LzI.- nadz subordinate go the -- 1.1 

J- 3 8 rFghes which wsrc adi tzd is~ , ted  - f cz  ~ ' % ; c  f irs+,  ,~.xe i n  those cases. 

9 The situzt?;orr I n  Rerrick v, F o ~ ~ r d  v33 in essence the 

10 sane as ia these two prior caseso C e r t ~ i r ~ .  OE tlii: ;Q;hts involved 

1111 had 
been previously 

z 12 ' determine hw& additions1 ri-zhts r,oCpprevLuL.:sly adjudicaced f i t t e d  
u u 
J 
II 

13 i,n azaLnst the adjudicated rights of those t75o wzre challenging t h e  
w i 
0 14 
z o":  ur\,adjudlcated rights. Xn':t'rleir ~REWST and cross-ccrm~lait~t:, the  j z g e  

J-135:  
4 1 Fommrds 811-eged thot the l m d s  sarved by t h e i r  pxeviously unadjudi d l $ m u q  

rcn.t id9 
* l6 cated ditches were riperizn, znd that  $37 rezssn of 'chat r iparian O Z ' O ~  

X p C " ' - ~  8~::' 
charrc ter  as * y e l l  as prior eppropriet ion end use of water thereon 

r 4 2 2  ' l8 they had the-right to t i le  m e  of a specified t a t d  flow of water G W  -, 

20 11 ..z .* "! * There is no opinion of ehe Corrrt on LA-.-. i9 Herrick v. I 
21 

22 

First, with certzin exceptions, the results of the throe I 

--- Forvard 3 so it is not possible to reconstruct =he ~ourt's reasoni 

as we have been able t o  do in cox-iect ion with -- i;eTlu v. P r i ~ c h a r d  
23 

24 
and - -  Herrlson v. Kzler, Nevertheless, the  i a ten t  a,nd egfect of the 

19i7 decree is clecrr. 

26 

27 

28 

previous decrees were incorporated. The 1927 decree went beyond 

the Gre~sbury decree in one respect -- b r e d c i q  Co~m the rights 

adjudicated to the vzrious df tchea in to  :.r.+:i.vLGual r igh t s  ; m d  
29 

30 

31 

covered less than the Gransbury decree i n  another respect -- the 

omission of the Willims ditch r i g h t  of f i f t y - f  ive l ~ x h e s  and 

the Randolph r i g h t  of twelve end a half  iriches. This oioission 

321 
, . seems to be the reeson why7 the r5ghes based on 2h.e Grrnsbury decrc I 
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cocld not d h i n i s h  those adjudicated r ights ,  nor increa3 
them zs against  anyone else VJIIOS~ r i g h t s  had been adjudi 
cated. " (~omplainatlts" Opening Memorandum, p. 8 ,  l i nes  
9-11.] 

In the face of t h i s  s ta tement ,  how can coonIl.?nants cons i s t e n l y  . 

contend that the 2ritchard ~ n d  Bergen righfs could be o r  were in- 

tended t o  be subjected t o  pro rata reduction by the 1927 decree? , 

'Ibis difficulty mey explain why complainants ' ;lave sought t o  persua 

the Court ghat the ??ells v. PrLtchard decree "is not of g rea t  

n o ~ ~ e n t  here" and "is of relatively minor inlporfe2ce i n  t h i s  case" 

(T. p, 6, l i ~ ~ c s  9 ,  24-25:.  , . ,  

And how wouid complaf.nants treat Ltie Harrison- d i tch  righ 

adjudicated in S a r r i s o ~  77. Kaler? Under conploinancs ' theory, do --- 
those r i ~ h z s  nlsc share pro rata i n  shortqqes? Conplainants are 

sowewhac vazue and anb i~uous  on this question. 

Ilr F i r s t ,  they say: file pkri;i&s..to' tire Hers.ic:c v. Forward . -. 
decree were teazxnts in cormon in tile waters of Digger Creek, sub- 

j rcr to certdin l L ~ i i z t i o n s  anci saecif i c  benef i t s "  (Coaplainults ' 
Opening Mcrnoxandix~, p , 10, l ines  13- It;) , 

Then they ssy: "The plan mnich complainants contend tI.1 . - 
' Court  intended to adopt in the 1927 decrae7 could only operate i f ,  - 

within the limits of the  p r i o r  decrees, the rights of all diverter 

f luc tua ted  with the waters of the  stream" (Xbid., p. 11, l ines  

25-27), 

, F i ~ a k l y ,  thcy say: TI .oor~7t sel3:ns obvious that the 
C I  

Court es :ablished ~ l i l  over- all plan etbracing all diver-tars from - 
the creek, with each 02 the respective r igh t s  Eluctua.~i~~g up or  

d o ~ r i ,  depending upon chznges in  flow of the waters of .ale creek" 

(E'iid., p. 13 ,  lines 13- 16, enphesis added). 

However, nowhere do they say forehrightly whecher i n  the 

view  lie Harrison d i t ch  r-&.ilts are o r  are not  subject  t o  pro rata 

reduction with e l l  the other r ights .  Couiplailantst vagueness and 

reluctmce on th i s  question are wdorstzndable, f o r  thdy are t r u l y  

- 1s - 



- - -  -- - 4 

aught on the horns of a dilema. Xf they say t ha t  those r i g i ~ t g  arc 

3 expla in  &a icglc o r  legzl basis of this preferred sta tus? ~ f t h s y  

4 sz-7 efizt these' r $ - ~ J ~ t s  :;re subject to pro  raea .e-cduc~ion ~ 7 . r L t h  a l l  -- 
%' .511 other r igh t s ,  ~ b e y  go directly co~~ t r a ry  to the  dccislon in the 

- I 

911 t l ~ a  Pr i t chard  ditch + Q i ~ t s ,  n o r  the 3erger. ciir-ch rj-ghrs, nor the 

6 

'7 

8 

:'lsrrison v. ~ ~ c l e r  ccn ,-.;l~.:>t prccceding p r ~ v i o u s i y  discussed. 

Of course, the sirople,  consiseent ai~swer to complal;.,mts ' 
t r ou ' J lo so~e  pi-obler~s is t h a t  nei ther  the I l a r~fson  ditch rights, nor 

10 

11 

r i g h t s  of zny of the other upper Forward di tzhso v.;ere made subject 
- ,  to pr3 rata so~re la t ive  reduct$on in times: or sc;;t. supply by m y  

l2 

l3 

l4 
0 : : 
6 
$ 17 

18 

19 

20 

21 

22 

23 

24 

- f t .  

rfl of the  dccrecs. me oo:y righf;s cha"cae subjecr to such reduction 

c , r e  thosa ; d j~d ica t ed  Lfi the C ~ ~ ~ j b ~ c y  dscrcc, v j~erc  such a i-esult 

urcs ex~;ressly and i~ . rmis t~J. r5 ly  ppro.lLded. Kone of the other r i g h t s  

* c n a  were so limr msc-k, eithihcr Iii t h o  Gecrea s h r r e  thch-y were fLrs t adjudi- 

cated or zs i~coi-porated i r ~  ~hhe 3-92? decree, 

* 
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7 

i 

with the cancZusion that  those rights were decreed in t e r n  

errs inc'Lz. 

Complai1mnts apparently do not m w  contest t h a t  re -  

411 
spondent m y  change the respective a m m t s  diverted t h r o u ~ h  its I I 

71) cubic feet per second for consuzzptive use and a toea% of 7.0 I I 

.5 .5 

6 

vaxioez~ ~ ~ ; V ~ P G ~ O Z B  f a c i l i t i e ~  from the bmunts specified i.n the 
I 

2927 decree, as long as it docs not excccd a total of 7*65 

9 '  

10 

11 

z 
12 

< 
5 
P: 

13 ' z u r r  14 
4 3 : :  >5""ON5  
yii3; 
pcnkdq  
5 * . - *  o ; ~ o a  16 
x g " k Y  
0 0 - $ 2  
O E U ~ ~  l7 
z4;; 

18 - 
Z 

8 
Y 

20 

line8 21-24.). ~ o q i a i n s n t s  ' engineer ta sr i f l ed  to these same I I 

tIie domascreaxr. rights is not thereby increased. Such changes 

in point oE diversion an4 uusa under decreed rights is authorized 

by Warer Code Section 17CG (Byer~v .  Colonial Xn. Co., 134 Cal. 

553 (1901)). Indeed, coxplainants are in no position to challenge 

the l ega i i ty  of such ckaages. After the 1927 decree, conplain- 

ants or t h ~ h  predecessors coosolideted, into the Booole ditch, 

~ ~ V Q K B ~ O ~ L S  whf~h  t?nCZer the 1927 decree were Co be taken through 

other ditches of c ~ ~ l a i n a n c s  that have since been abwdoned 

(Comp1ainan~s' Opening &morandum, p. 2, lines 26-28; T. p. 95, 

l irios 2-21; 'S. p. 250, liaes 11-17). Tlte off ic ia l  file of 

Ecxxiclc v. Fommrd reveals that no Court approval of thia  change 

was sousht or obtained. 

22 

23 

24 

2611 meamxewntc (T. pp. 75-87). Thena are the only menccrcments of ( I 

icg tilbulateo fhe mensurewntci, m d ~  by or under the direction 

of coxplainants' engineer, of diversions to consmq+ive use 

through the various divcr~ion facilities of tecpon6ent (T. p. 275, 

27 11 respondcot ' s diversions in evidence in this proceeding. I 1 
29 

30 

31 

32 

(T. p. 309, P i n e  10 - p. 310, line I), these r;vzasiSremea"Ls 8'64~ 

tabulated info totals for onch day in which x~csuremznts  were mzdc 

so Z L  :Lo coz-qaxe, thc coral diverted rz te  ol. 210:~ on eesh such day 

with T C S ~ ~ ? O ~ ~ C ~ O ~ C ' S  total decreed r'Lgl;tsd 11 addle 103, R : ~ G ~ O ~ ~ D L I ~  B 



Exbibgt P celcclates and adds co the uaeasure~iients the estimated ' 

divzrsionc to consaptkge use from the pcnstock during the 

C--Y of 1969. ' P Z Z ~ S B  P C ~ S ~ O C ~  d ive r~ ions  were calculated on 

the basis of the actual unro t o - ~ h i r h  t h y  were put. Thesc 

az'",uzl uses vmra (1) the i r r i ~ a t i o n  of abou"iE2fteen acros 
I 

of ~ t r m b e r r i ~ s  i r ~ % g a t a d  by sixty  e2xLnklers rated at five 

gallong per rdnutc each (T. p.  376, Iincs 5-10), and (2) dorncltic 
. . 

~ s w i c c  ro e tors1 of about fourtezn hones and i rr igaiion of about 

atre and one-half acres of lawn and garden around these homes (T. 

p. 374, I fwe  21-24; T, p,  376, P h a s  1-10; T* p. 311, l ine 

6 - p, 314, P i ~ w  151, 

'The total diverted £Pug on each day of zwasareaznt srp 

sb33i:~ on k~~sride1z",'s Exhillit F %:as weE1 withi2 the t o t a l  of 

rcspcz5cnt's decreed rights shown otr Respondcn%'s Exhibit E ~ i i t h  

one exception, Tfn5C exception xws Saptcaber 3 ,  1965. Tcstboxzy 

disclcrred that thcrr; had been uiiee~so~laL r8infaLL elra night before 

( p 109, lines 11-12; T. p, 177, lines 17-261, end ex~dnaticm 

rcwi r i t  o f  sndcledyJ b c r e a s i ~ ~  t%o f loss  cr every poin t  of maogre 

m~i:& i ~ z  eh"~8 cntirc stream system, Coqlaf wince ' and respondent ' s 

~~~~~~~s agreed that the rain, rather thair ra~ponderrt ' s cetlmii, 

w ~ s  the probable cnuca of thls oxcossive total diversion (P, p,  

169, l ines 21-23; T, p. 319, Zinc 20 - p, 317, 1 i . x ~ ~  15). 
t4 L ~ C G  we BCG t h a t ,  except for the o~.c day follo%~lng ti10 

mseasoz,c,l rain, reepondr2nt wnlst Ln c~n;glinnc@ with tlze d i v s r ~ i o n  

E;R-titaZlona in the 1927 decree, 

Ccmplainai,es' cngAneors took ths poei~ion sl: the t r i a l  

tha: 2s the rti3zlssxxedl amu-ilts t h r e  ~1muld have been added one 

and one-hslf cubic feeE pcr se~aad for diversions to c ~ n s m p t L ~ - e  

use 5rm ~ h o  penstock, r s thor  than t h o  amuirt cclculared by 

respondent's engixxcer in Xeopondent's E x b i b i t  F (c.g. T. p. 67,  

lfaca 3-11), There was no reasonable jc:stific~,ie,n fo r  @iris 

* 
19 - 



It was s h 2 l y  an arbitrary assumption based upon 

lack o2 irifomticsn as to where the wctcr diverted in to  tho 

peastock actually wtlct  (e.g. T. p. 516, line 2 - p. 102, l ine  

9).  It aosurned hypotk~efical additional uses above those for 

Zrrlgntion of the str~isberries and ths dmestic use cznd Ism 

and garden i rr iga~ion  in and around the fourteen h~nes, about 

which there was no testinany and which each of con~lairasnts' I 
witnesses who %as queektened 0x2 the subject said they had no I 
kno~iledgc ( T .  p. 171, l ines 9-19; T. p. 198, l ine  5 - p. 199, 

l ine  14) .  Clearly, on thia record, the evidence supporting 

diversions at 0r.e znd one-half-cubig f o e t  per second fron the I 
penstock to cons-tive use f a l l s  far short of prmf beyond 

a reasonable docnttt, 

As to nosr-consumptive use, there is no testhony whst- 

soever char mre t h ~ n  Ctae decreed 7.0 cubic feetppzr sccmd was I 
bc.iog diverted by re~poirdent to such use during the  6-m.er o f  

1960. Rather, c c ~ ~ l a i ~ s n t s '  objection appears to be an unsupport- 

ed cppraheneion that there is mre loss of water ellrough evapor- 

'iis,ion and seepage fran t h ~  prasene f i sh  pcrzds than thcre used 

to be cozxec"c.isn with the removal of sa i~dust  provided for  in 

Subdivioloil 16(1) of the 1927 decree. On this  ~ E Q U I O ,  respondent's 

engkae~r  te8~i . f  3icd that An 11is opinion tl.a;e Zosaco mre ser'sotar,tial- 

ly the same (T. p. 314, line 19 - pa 315, line 10). Complainants' 

engimer opparentljl agreed that tilo substitution Of f i o h  ponds 

far an equal tiupl,er of sa\+~drrst ponds tgo-ald rat mece~sarily r9cult 

in aGy additional loss of water ro the stream system (T. p. 105, 

i s  - 9 .  ~ k s p o n d e n ~ ~ s  presideat t eo t i f  i ed  that  the four 

po.:ds cov used Eor f i s h  Bred bean used as log and aaxvdust: ponds 

p, 372, linas 10-25; T. g ,  392; l ines 7-26). Iforeover, there 

is ..D clear testimoay onjwherc in the record establishing tkct 

tbc Fosgea have increased over those tj31ich occurred in the prior 

- 20 - 



211 
cozilaiaants did not evcn rexiotely ~pgrcpach proving t h i s  con- 

' I ' 1  
311 

tcution beyond a reasonable dozbt. I I 

After the ,1927 decree vros signed, w r t s r  measuring I I 

Fcxward, respondent's president, participated in this ~ m s k  ns 

a young mr~ (T. p. 358, l i ne  15 - p.  359, l i n e  14) .  Hc had 

8 

9 

10 

EO ho~v1edge of any such vmirrs baing islstallcd in the c h a m 1  

weirs were installed tllr~ughout the Digger Creek system, in- 

c l ~ d i n g  tha upper Fcjm~ard ditches, under the sq~erv io ioo  of 

W. F. LunFri~;, the exgineer appointed by the Coirrf; and A. L. 

jZ of Digger Creek9 upstream froa the Forward ditch, i.2. upstrczm 

from tlae ditches first adjudicated Tan the Grclis3t:~y decree 

(T. p. 365 ,  l ines  4-61, XF. 1937, which crcs an ex tr~mly  heivy 

float! year, a l l  the weirs on rhe upgar Fom-ard ditches except 

one on tBc South Bergen di t ch  were washed out fT. p. 365, lines 

7-14). A~parently Frank F ~ n ~ a r d ,  ria,r deceased, who ims tl2e 

~ 0 1 1  wclc  o f  respondent's presedene and who actual ly took cars of I ~1 
2111 ~ h c  diversion of %rater from the Gppsr Forxard ditches benteea . 2 2 1 1  ' about 1931 and soneehe kn zhe 1950% (T. p. 382, l im 25 - p. 3831 1 

2 5 / 1  ciccree had long since resigned and no successor hsld been appointed I I 

23 

24 

261 1  mr 38s one been a p p i f i t e d  to the prasent t k .  These weirs 

l ine  141, reinstalled the weirs on h i s  QKLI ('I. p. 383, l i ne  20 - 
p* 384, line 4) .  The Gaurt's eaginecr cqpointed under t h e  1927 

. 2 7 1 1  reAiaed until the middle 1940's when they also were destroyed 

2811 by high m t e r  and detexiosetion (T. p. 384, lims 5-17). 

29 11 The weirs were reconstructed in the sunnzr sf 1960 
1 301)  (T. p. 364,  1Fzes 20-221, p r q q t l y  a f t o r  coaglshts tiere made to I I - 

3111 respondone's prcoidenl: dy coqlainailts rbout the a5smce of w~in; I I 
r rn (T. p. 366 ,  lines 2-26; T o  p. 368, l i ne  24 - p. 553, 3211 - 

line 13). 



s pondent 

no evidence t h a t  p r io r  t o  1960 anyone couplained t o  re- 

o r  i t s  predecessors i n  o'cmership about the  absence of 

weirs, and respondent's president  t e s t i f i e d  t h a t  t o  h i s  knowledge 

no such complaints were made (T. p. 365, I i ~ e  21 - p, 3 6 6 ,  l i n e  6 ) ,  

mile the  f a i l u r g  t o  have weirs i n s t a l l e d  during the 

period p r i o r  t o  1960 was a t echnica l  v i o l a t i o n  by the  decree, 

we be l ieve  it is s i g n i f i c a n t  that the re  were no complaints about 

LC, that  generally the re  was maple water f o r  every one on the  

seream (T, p,  163, l i n e s  2-7; T, p. 206, l i n e  9 - p, 207, l i n e  8; 

T. p, 261, l i n e s  12-14; T, p, 365, l i n e s  17-18), and that promptly 

upon cornplair,i;s beizg received the  weirs were reconstructed andl 

were i n  operction before che current  contempt: proceeding was startc 

CONCLUS I O N  

For the reasons s t a t e d  here in ,  it is urged t h a t  t h e  

Court should hold t h a t  respondent has not  v io la ted  the  decree 

except in a minor technical  respect  t h a t  has s ince  been cured, 

and t h a t  there is no bas i s  f o r  adjudging s e s ~ o n d e n t  g u i l t y  og 
* 

w i l f u l  contempt o r  imposing any punishment on it. 

Dated: November 17, 1961. 

KP,Oi\lICK, 1ms KOVITZ, & V A N D E U E ?  a 

Attorneys for Zespondent Forward 
Brothers Proper ties 
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CERTIFICATE OF SERVICE 

I * Brenda L, Kocher certifies under penalty of perjury as 

Tnat she is a c i t i z e n  of t he  United S t a t e s ,  over the age 

een years, and not in te res ted  i n  the  above-entitled matter; 

November 1 7 ,  1961, she deposited in the United S t a t e s  Post 

O f f  ice, a t  the City of Sacramento, County of Sacramento, State of 

Cal i fornia ,  a true copy of Respondent's Answering Memorandum, I 
hereto attached,  enclosed i n  a sealed envelope with the postage I 
thereon prepaid, addressed t o  Ju l ien  R. Bauer, Attorney a t  Law, I 
369 Pine Street, San Francisco 4 ,  Cali fornia ,  attorney for Com- I 
plainant  Anna C. Bennessy, and t o  Pugh & Webster, Attorneys a t  Law, 1 
756 Rio S t r e e t ,  Red Bluff ,  Cal i fornia ,  attorneys for a l l  other 

Complainants, 

Dated: November 17,  1961. 

/s/ Brenda L, Kocher 


